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Speech delivered by Mr. Abdelaziz BENZAKOUR, the
President of the Mediator Institution, on the Opening of the Second
Training Session for Mediators Collaborators, Members of the
Association of Mediterranean Ombudsmen (AOM)

Rabat, 13" 14, and 15" December, 2011

Ladies and gentlemen,

| am pleased to open this training session and to welcome all the
participants, namely experts and collaborators of mediators and
ombudsmen, members of the AOM, as well as the observers.

The theme that has been chosen by the Center for Training and
Exchange on Mediation is extremely important. It will try to look into the
Powers of the Mediator and the Ombudsman in the Defense of Human
Rights. Through presenting this topic, we need to shed light on the
different intervention and influence mechanisms vested by the law to
these institutions in order to establish rights, while respecting the justice
and equity principles. We are also required to highlight the international

standards and mechanisms adopted by the United Nations in order to



support such institutions, along with the National Human Rights
Institutions, with the aim of reinforcing their roles, implementing their
prerogatives and increasing their efficiency.

Ladies and gentlemen,

As you all know, we are living in an era characterized by a
diversity of information-transmitting tools, and by a fast- pace occurring
changes and events. Furthermore, the degradation of the level of values
likely to safeguard the attitudes and practices has given rise to many
negative phenomena, such as authoritativeness, corruption, clientelism,
and maladministration. The latter constitutes a working platform for the
ombudsmen and mediators institutions in order to enhance the
establishment of the good governance principles and the quality of
services.

So, in order to deal with such situation, we are required to upgrade
our institutions and provide them with highly qualified competences in
order to accomplish their missions and to achieve their objectives. In this
regard, the program of training, exchange and basic capacity-building for
the ombudsmen collaborators was carefully chosen while adopting a
practical strategy.

Within the context of the present session, the importance of the
role performed by our institutions in protecting Human Rights and
reinforcing good governance is confirmed, in such a way that these

institutions have gained a position among the bodies acting in the field of



Human Rights. Moreover, our institutions seek to establish reconciliation
between the public administration and the citizens according to a
transparency and proximity-based methodology, through keenly
intervening to check whether the public administrations and institutions
abide by the laws and respect of the justice and equity principles,
whenever the requests of the citizens are well founded and legitimate.

Ladies and gentlemen,

This session aims at guaranteeing that interaction is set up between
all the components of the participating institutions, through exchanging
expertise and experiences, and taking profit from the good practices
relating to the powers of the ombudsmen and their interventions,
irrespective of the difference of their means of intervention and working
procedures.

On the other hand, we seek through organizing the present session
to draw attention to the mechanisms that contribute to promoting the
position of our institutions on the international arena and to exhibiting
their roles in the defense of the rights of the citizens, besides the National
Human Rights Institutions and the different protagonists of Human
Rights in their relationship with the public administrations and
institutions, in accordance with the legal provisions regulating the
missions of such institutions.

In this context, it would be preferable to refer to the UN Resolution

on the “the Role of the Ombudsman, Mediator and Other National



Human Rights Institutions in the Promotion and Protection of Human
Rights”, which was presented to the United Nations in 2008, following an
initiative of the Kingdom of Morocco.

The resolution was supported by a number of States, friends of
Morocco, through official negotiations that spent 3 years, and was
adopted by the UN General Assembly in its final session relating to this
resolution, on December 21%, 2010, under N° 65/207.

Thus, the next step will require opening dialogue and consultation
about the tools to implement the abovementioned resolution, and we are
all involved in this regard in order to promote the position of our
institutions on the international level, to strengthen their roles and to
support their missions in their countries respectively, and consequently to
set up mechanisms to be adopted by the international community, namely
the ad hoc committees.

Among the results we aspire to achieve through organizing this
session is to exchange views about the measures likely to enhance such
implementation on the ground.

| would like to seize the opportunity to express my gratitude to all
the participants, including experts, collaborators and organizers, and |
wish you success in your work.

Last but not least, | would like also to address my gratitude to the
Head of Higher Institute for Magistrates, the staff in charge of the Club

for Magistrates and Ministry of Justice” Employees for their hospitability,



as well as to the International Ombudsman Institute and the Venice
Commission, related to the Council of Europe for their assistance in the

organization of the session.

Once again, | wish you all the best and every success in your
session,

Assalamu Alaykum



o it o il o [ ])_"d...{,a
22 Pobscidont 5 )
Uaa

85l Uil dpding Jase o) A pa el ) 4681 30 adl de Y AalS
Olasd g2a¥) dman slias ] plam gll (o35 Lusa BT 4000 43, o<l
Crdas giall

2011 L,aa2155 14,13 A4l kL)

¢3aleal) g Cldsd) &) paa

e (SRl ol oy il aa Jl il ol %
bl 5 dmanll eliac (lawa 51 g elagll (sacluas ¢l i (1

Lo A le pmge dblagll Jae A Jolally gl S je sl sl
Gsis Alea Jae 2 Jlawd ey Jasasll CliaSla Jsa ) sadhy aaay)
ol Janill el alise e ¢ gl Jald et ¢ pnge 98 ¢lud))
(s o L ISE) aa gaal) 3la) Jal e el s3gd o 5l Led 2 il
acal Baniall adYl dmia o addieall 4 sall e 3Kl 5 ccalaiyly Janll
W lsal a3 135 cladl) (3 g8ad Aiha gl il sall il ) s 3all 03
Lealgn G deladll (G g LeilmDla Jindi g

(B aluad) g Cilauaad) i) puaa

ALl atl) (5 sin Hsai (O LS ay pu gla)) (3805 Cilaal s ¥ sad Bae 2g

10



o4 aal yi A Cuaale dale jalsh a2 il laall s &Ll Guany
s gy Apsunally 3ol Nl Lludll ¢ jeasdl W SA duw e L aall
Jal e e 50091 5 Jages o) Cilisas e Jae duia )l iing (521 ¢(s oY) il

laaal) 33 s g Bauad) AdlSal) (galie sl ) e dall

Sl (e LiSai g il ge Jiali aaty adld dpmiasl) o dgal sal g
aelin s llaidl) 138 ey Lol 3 lanall ol Biais Ledlga il Alle
Oania duald Al A6V (Jlawd s (saclise il a8y ghai g Jaladll 5 (o Sl
Addae daa) il

apli Al )l dpaal el Laign oSl gl auli 3l 5 sall (Sl B
Alay a5 ) dalSall (S5 5 Gl G dlen Jlae (8 Ll 5
Syl Biay mseily Sl Gligl aal (e Baaly el Ciagal
Aasandl QIOWY) G daliadl AEY Gseall Lo cula ) dgidlas
LA DA ey Al s ol dulas o a6 dangie (385 Gpidal sall
Jarll (salae al yial g ¢ 5AIL Ape sendl Clisssall 3 il laY) 0 o (ajally
aelllae 8 CpSidiall daal s LS Giliaiyl

¢Balual) g Cildudd) &) plas

Gl S Calise (o Jelall Glaca 3] s 6 sall o2 arlat (e Caagll )
e sy ol Al Jals DA e AS il i sl
o aEANT s (lawd s dag sl Cladia (e sady 3aall Clujladll

Aeilela) g sty Lelibu 5 Cadial

LA:; “}‘A\'L".A“‘SLA\ 3y 5all ol dhwwcdﬁ\‘\.@wj
L ) sal 5o e dsall amiall o Uilige DlSa 328 8 aales 2l <Y
& edsiall g Cpmilaadl Calita g ) (3 siad dyila gl il sall il |

11



Lol 8y e gandl Cilsspally oY) ae agi®le 8 (i jall (3gia aca
il sl 038 Jead 3 la sall 44 5l Cilicaiidl) adoaa

slial Clawsa 59a"Jsn el Al Sl Gl Uy 1aa b
Oy Boia Jaiahy Apiaal) dpbagll Claisall (o LSy sllauglly allaal
A saaiadl aeYl sl aaais Ll dpjrad)l ASledl Goal A (Mghlaag
e Al Jsall e de sene Gk (e acag olaialy s 5dll5 <2008
Ay Cin s Gl ol sin 3 saad il Ca Al dgan )l Gl sl JMA
21 gl ealaie) s ) AN 13gd 3 a1 g )50 (8 saaiall aa¥) sligd daladl dranll
.65/207 23 &5 2010 uia

DA Jerii i Jga bl y ) sall i o i ALl Ala yall (4 13
acdy ol vl o Uil e AlSa y ghail bayen Lagy 0L3 g8 5 ¢ sSAl)
e laalaie Y cile yilSae sl Ml dgilaly calise 3 Lealgas L ) 50l
Faaadidl Ailal Al Ga padll e g sl Al

ol (g g sall 128 (a geady 5 ) sall 028 (e BLA gl ) (i (e dad
A Gl e Jaetil) ellay aLally dLash il J e sl )

(S liall maaal SN i ge el ol (o Aa il oda 685 ()
ASIEY il 5 5 sl Liaia 63 sall 2] (palaia g (paclia g el i (e

138 one dpuall A GliieY) s SN 58 e Lyl an il AT Gl g | il
ik s s Blmil dpclaia¥) JleeY) 50l ool gusall s cliaill Jlall agall
Aaly Glewd gl Jsall agnall N 135 € jliall dilpin o S e Jaal
Bl oda die Jal e Laa s Legiaelua e Lig ol (pdaal daylall ddasl)

Ao Ol

12



On behalf of the Mediator Institution, once again, | would like to
welcome and thank you for the attention paid by your institutions to the
field of training, competence and capacity building, in such a way to
confirm the strong will in promoting their missions and achieving their

goals.

We have chosen for this session, as mentioned in the speech delivered
by the President, a central theme dealing with the “The Powers of the
Mediator and Ombudsman in the Defense of Human Rights”, bearing
in mind that the First Session was held under the theme “ Complaints

Processing: Study and Follow up”.
This choice is made on the basis of many considerations:

The necessity to shed light on the interventions of the Mediators
and Ombudsmen’ Institutions in order to accurately assess their
activities, show their characteristics, and take advantage from the
good practices in this area, while creating tools likely to develop
and promote their activities;

The nature and efficiency of the Mediator is sine qua non for
achieving the efficacy and highlighting the added values of the
Mediator Institution, given their status as Human Rights
protagonists, especially that the Ombudsmen and Mediators
Institutions, though different in their appellations, are characterized
by autonomy upon intervening to settling disputes that may arise
between the citizen and the public administrations, and searching

to find the most adequate solutions to them.
13



The existence of the Mediator and the Ombudsman granted the
right to submit grievances, and provided a legal framework to
handle them. Ombudsmen and Mediators should be vested with

strong powers to intervene with the aim of establishing justice and

equity.

The goal we seek to achieve through organizing the present session is to
exchange views, ideas and good practices in relation to the powers and
interventions of the Mediator, assess the achieved results as well as the

constraints that hamper the establishment of a successful mediation.

As you know, the main objective motivating the creation of the
Ombudsmen and Mediators institutions lies in the first place in setting up
a solid and unmoving basis in order to rebuild the relationship between
citizens, enjoying their rights and having duties, and an administration
which serve them while duly and completely abiding by the laws and the
justice and equity principles, and respecting the equity and good

governance principles.

In order to achieve this end, we need to define the nature of the
interventions of the Mediator and the Ombudsman and to evaluate their
Impact on redressing the injustices, protecting the rights and moralizing
the public sector. This axe will be painstakingly discussed by the experts,

namely:

The first axe on “the Role of Ombudsman Institutions in the Defense
of Human Rights Compared with National Institutions of Human
Rights”

The second axe on “Means of Intervention at the Disposal of the

Institutions of Ombudsmen with the Administrations”

14



The third axe on “Direct Means of Influence of the Mediator and

Ombudsman Institutions”

The fourth axe on “Indirect Means of Influence of the Mediator and

Ombudsman Institutions”

The fifth axe on “The Role of the Mediator and Ombudsman in the
Application of the United Nations Resolution n°® 65/207”

The interest in the type and nature of the powers of the mediator and the
ombudsman, is considered as a main part in the mediation process, and
leads necessarily to examine some fundamental characteristics of these
institutions, both at the level of its characteristics, its organization, its
intervention or influence tools, in comparison with the different

Institutions for the protection of Human Rights.

Moreover, the role of the UN resolution, mentioned so far by the
President, and adopted by the UN General Assembly on December 21,
2010, as a way to support these powers and to foster every initiative made
by countries with the aim of creating or upgrading mediation institutions,
in implementation of the recommendations included in the
abovementioned resolution. These issues will be discussed in the

following axes, namely:

First axe about “the Role of Ombudsman Institutions in the Defense of
Human Rights Compared with National Institutions of Human
Rights”

The fifth axe about “the Role of the Mediator and Ombudsman in the
Application of the United Nations Resolution n° 65/207”

In this context, the discussion will include the following issues:

15



1- Where do the mediator and ombudsman powers start? What are
their efficacy, limitedness, and the challenges they face?
2- How these institutions are promoted to become an instrument to

moralize the public sector and to spread the values and principles
of Human Rights?

We are pretty convinced that this session, like its predecessors, will be

very rewarding and will provide answers to the set objectives.

16
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First Session :

The Role of Ombudsmen

Institutions in the Delence

of Human Rights Compared
with National Institutions

of Human Rights

A

Expert: Ms. Carmen Marin

Advisor of Security and Justice Area,

People’s Defender of Spain

20
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of human-rights.
DELPUEBLO

2

Introduction i L

71 “National human rights institutions” is a hybrid
category and includes many different varieties

within it.

7 Common attempts to categorise national

institutions.

71 The legal bases of European Ombudsman -
Institutions are designed very heterogeneously.

21



Types of NIHRs

The current classification of worldwide institutions has
been into “classical ombudsmen” and “hybrid
ombudsmen”.

Main types of national institutions identified are the
following:

7 A national Commission of Human rights
A national Advisory Commission of Human rights
A National anti-discrimination Commission
An Ombudsman

A Defensor del Pueblo

A N NN

DEL PUEBLO

Classification according to legal foundations

7 Basic model or classic model.
7 Rule of law model.

7 Human rights model.

22



Basic model or classic model:

7 Extensive powers of examination.
2 The Ombudsman can address Recommendations.

A The Ombudsman submits annual report to

Parliament.

Rule of law model 1

Contestation of laws before Constitutional Court regarding

general conformity.

71 Contestation of laws with legal force before Constitutional

Court regardng general conformity.
7 Contestation of regulation before Constitutional court.

71 Appeal to ordinary courts.

B
DEL PUEBLO

23



Rule of law model 2

7 Participation in court proceedings.

Right to file applications in administrative proceedings.
7 Applications for the suspension of execution.

71 Criminal prosecution of incumbents.

7 Disciplinary prosecution of incumbents.

DEL PUEBLO

Human rights model 1

Serve the observance of human rights and fundamental
freedoms.

Contestation of laws before Constitutional Courts violations
of human rights.

71 Constitutional appeal.
Rights to file applications before Courts.

71 Authentic interpretation before Constitutional Courts.

e @

DEL PUEBLO
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Human Rights Model 2

71 Advising state organs about implementation of human
rights.

7 Task of education and information.

71 Reporting on the general situation of human rights.
71 Research and analysis.

71 Cooperation with NGO.

7 Implementation of citizens’rights to information.

71 Data protection.

Conclusions of different models

71 The structure of the institutions differs throughout the

european legal orders.

71 Different Institutions have influenced, complemented and

enriched one another.
71 None of the models is found in pure form.

7 Most of the Institutions are provided with different

combinations of powers.

25



The Paris Principles

7 Resolution UN Commission Human Rights : 48/134.
Resolution UN Assembly 1992/54.

7 Benchmark to NIHR.

7 Four parts:

A A) competence and responsabilities: reporting to
government, harmonisation with international HR standards,
encouraging ratification of international instruments,
assisting in HR education,etc.

DEL PUEBLO

Tha Paris Principles

2 B) Composition and independence: pluralist representation

of social forces, a level of funding and infrastructure.

2 C) Methods of operation: receive any petitioner, develop

relations with NGOs.

? D) Consider complaints, even through binding decisions.

A 41N

DEL PUEBLO
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The Paris Principles

71 They are indeed a vital reference point for
most NHRIs.

71 Unfortunately, they lay down a maximum
programme hardly reached by any NHRI in

the world.
DEFENSOR
DEL PUEBLO

14

riyour attention.

\had

DEL PUEBLO
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Second Session :

Means of Intervention at the

Disposal oi the Institutions

ol Ombudsmen with the

Administrations

Expert : Ms. Raluca Trasca

Lawyer, European Ombudsman,
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Second training session of the
Mediators' collaborators of the AOM

Members

Module 2 — Means of intervention at the disposal of the
institutions of ombudsmen with the administrations

The European Ombudsman's role in ensuring balance
between individual rights and the public interest

Good afternoon, Ladies and Gentlemen!

| would first like to thank the Moroccan Ombudsman for the kind invitation to speak
with you today.

| have been asked to speak on the subject of the means of intervention at the
disposal of the institutions of ombudsmen with the administrations. I'll focus my
intervention on the European Ombudsman's practice and his role in ensuring
balance between individual rights and the public interest. After a general
introduction focusing on the Ombudsman's mandate and the right to complain to
the Ombudsman, | will explore this subject from two perspectives:

The Ombudsman's reactive role — handling of complaints and powers of
investigation

and

The Ombudsman's role in promoting a culture of service and reaching out to
citizens and civil society (proactive intervention).

| Introduction

The office of the European Ombudsman was created in 1993, as part of the
citizenship of the European Union. The idea was to help bridge the gap between
citizens and the Union's institutions. The right to complain to the Ombudsman is
one of the rights of citizenship of the European Union (Article 21 of the EC Treaty)
and is included in the Charter of Fundamental Rights (Article 43).
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The European Parliament elected the first Ombudsman in 1995. In 2003, 2005, and
2010, the European Parliament elected/re-elected P. Nikiforos Diamandouros as
Ombudsman.

The Ombudsman has the power to carry out inquiries into maladministration in the
activities of the Union's institutions, bodies, offices, and agencies, with the
exception of the Court of Justice, when acting in its judicial role. He can act either
on his own initiative or in response to complaints, and is completely independent in
the exercise of his duties.

Every citizen of the Union has the right to complain to the Ombudsman. Residents,
companies, and associations may also complain.

The concept of maladministration is particularly broad and includes all forms of
inadequate or deficient administration. Specifically, there is maladministration
when a body fails to act in accordance with the law, fails to comply with the
principles of good administration, or infringes fundamental rights (definition
proposed by the Ombudsman in 1997). Good administration requires, among other
things, compliance with legal rules and principles, including fundamental rights.
However, the principles of good administration go further than the law. They
require the institutions not only to respect their legal obligations, but also to be
service-minded towards the public. Thus while illegality necessarily implies
maladministration, maladministration does not automatically entail illegality ('there
is life beyond legality'). The Charter of fundamental rights provides for the right to
good administration.

The Ombudsman's interactions with the EU administration take place in two ways:
(i) through his reactive role, which is exercised mostly through the handling of
complaints brought to his attention, but also encompasses (ii) a proactive role,
which aims to promote a culture of service and encourage the dialogue with the EU
institutions, whilst, at the same time, reaching out to citizens and civil society.

Il The EO's reactive role - handling of complaints and powers of
investigation

Possible instances of maladministration come to the Ombudsman's attention mainly
through complaints, the handling of which represents the most important aspect of
the Ombudsman's reactive role.

A. Admissibility of complaints and grounds for inquiries

The Ombudsman's procedure is written. All complaints sent to the Ombudsman are
registered and acknowledged, normally within one week of receipt.

The acknowledgement informs the complainant of the procedure to be followed
and includes a reference number, as well as the name and telephone number of the
person who is dealing with the complaint. The complaint is analysed to determine
whether an inquiry should be opened and the complainant is informed of the
results of the analysis, normally within one month. If no inquiry is opened, the
complainant is informed of the reason.
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Whenever possible, the complaint is transferred, or the complainant is given
appropriate advice about a competent body to which he or she could turn.

The Ombudsman "conducts inquiries for which he finds grounds". To avoid raising
unjustified expectations among complainants and to ensure the best use of
resources, all admissible complaints are carefully studied to check whether there is
a reasonable prospect that an inquiry will lead to a useful result. If not, the
Ombudsman closes the case as not providing sufficient grounds for an inquiry.

B. The procedure of inquiry
a. Starting an inquiry

The first step in an inquiry is to forward the complaint to the institution or body
concerned and request that it send an opinion to the Ombudsman, normally within
three calendar months.

b. Fair procedure
The principle of fair procedure requires that the Ombudsman's decision on a complaint

must not take into account information contained in documents provided either by the
complainant, or by the EU institution, unless the other party has had the opportunity to
see the documents and give its point of view. The Ombudsman therefore sends the
opinion of the EU institution to the complainant with an invitation to submit
observations. During an inquiry, the complainant is informed of each new step taken.
The same procedure is followed if further inquiries into the complaint need to be
conducted.

c. The Ombudsman's assessment

On the basis of the complaint, the institution's opinion, and the complainant's
observations, the Ombudsman assesses the substance of the case.

1. Pursuing the inquiry
i) Further inquiries

After a careful analysis of the information submitted during the course of his
inquiry, the Ombudsman can request that the institution concerned clarify certain
issues before he can take a decision. In such cases, the Ombudsman requests that
the institution concerned provide further information.

ii) Friendly solutions

Whenever possible, the Ombudsman tries to achieve a positive-sum outcome that
satisfies both the complainant and the institution complained against. If an inquiry
leads to a preliminary finding of maladministration, the Ombudsman tries to
achieve a friendly solution whenever possible. In some cases, the complaint can be
settled or a friendly solution can be achieved if the institution concerned offers

35



compensation to the complainant. Any such offer is made ex gratia, that is, without
admission of legal liability and without creating a legal precedent.

iii) Draft recommendations

In cases where it is possible for the institution concerned to eliminate the instance
of maladministration, or in cases where the maladministration is particularly serious
or has general implications, the Ombudsman normally makes a draft
recommendation to the institution concerned. In accordance with Article 3(6) of the
Statute of the Ombudsman, the institution must send a detailed opinion within
three months. In 2010, 16 draft recommendations were issued.

2. Outcome of the inquiries

When the Ombudsman decides to close an inquiry, he informs the complainant of
the results of the inquiry and of his conclusions. The Ombudsman closes the case
with a decision. In 2010, the Ombudsman closed 326 inquiries (against 335 inquiries
opened). Most of the inquiries closed by the Ombudsman in 2010 were completed
within one year (66%).

i) Settled by the institution

During 2010, 179 cases were either settled by the institution, or a friendly solution
was agreed, following a complaint to the Ombudsman.

ii) No maladministration

This is not necessarily a negative outcome for the complainant, who at least
benefits from receiving a full explanation from the institution or body concerned of
what it has done, as well as from obtaining the Ombudsman's independent analysis
of the case. At the same time, such a finding serves as tangible evidence that the
institution concerned has acted in conformity with the principles of good
administration.

Even when the Ombudsman makes a finding of no maladministration or concludes
that there are no grounds to continue his inquiry, he may issue a further remark if
he identifies an opportunity to enhance the quality of the administration. A further
remark should not be understood as implying criticism of the institution to which it
is addressed, but rather as providing advice on how to improve a particular practice
in order to enhance the quality of service provided to citizens.

iii) Maladministration found

If a friendly solution is not possible, or if the search for such a solution is
unsuccessful, the Ombudsman either closes the case with a critical remark to the
institution concerned or makes a draft recommendation. The Ombudsman normally
makes a critical remark if (i) it is no longer possible for the institution concerned to
eliminate the instance of maladministration, (ii) the maladministration appears to
have no general implications, and (iii) no follow-up action by the Ombudsman
seems necessary. The Ombudsman also makes a critical remark if he considers that
a draft recommendation would serve no useful purpose or in cases where the
institution concerned fails to accept a draft recommendation but the Ombudsman
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does not deem it appropriate to submit a special report to Parliament. A critical
remark confirms to the complainant that his or her complaint is justified and
indicates to the institution concerned what it has done wrong, so that it can avoid
similar maladministration in the future.

A critical remark does not, however, constitute redress for the complainant.

Where redress should be provided, it is best if, once it has received the complaint,
the institution concerned takes the initiative to acknowledge the maladministration
and offer suitable redress. In some cases, this could consist of a simple apology.

iv) Special report

If an EU institution fails to respond satisfactorily to a draft recommendation, the
Ombudsman may send a special report to the European Parliament.

The special report may include recommendations. This constitutes the last
substantive step which the Ombudsman takes in dealing with a case. The
Committee on Petitions is responsible for Parliament’s relations with the
Ombudsman. One special report was submitted to Parliament in 2010 (Failure to co-
operate sincerely and in good faith with the Ombudsman).

C. The powers of investigations
The Ombudsman has important powers of investigation to carry out his inquiries.
a. Inspection of files and hearing of witnesses

Article 3(2) of the Statute of the Ombudsman requires the Community institutions
and bodies to supply the Ombudsman with any information he has requested from
them and to give him access to the files concerned. Following the 2008 revision of
the Statute, the institutions and bodies can no longer refuse to disclose documents
on "duly substantiated grounds of secrecy".

The Ombudsman's power to inspect files allows him to verify the completeness and
accuracy of the information supplied by the EU institution or body concerned. It is
therefore an important guarantee to the complainant and to the public that the
Ombudsman can conduct a thorough and complete investigation.

Article 3(2) of the Statute also requires officials and other servants of the
Community institutions and bodies to testify at the request of the Ombudsman.
Again, following the 2008 Statute revision, EU officials who give evidence to the
Ombudsman are no longer required to speak "on behalf of and in accordance with
instructions from their administrations"”. They continue, however, to be bound by
the relevant rules of the Staff Regulations, notably their duty of professional
secrecy.

The requirement for the Ombudsman to maintain the confidentiality of documents
and information has been clarified and strengthened by the Statute revision. As
amended, the Statute provides that the Ombudsman's access to classified
information or documents, in particular to sensitive documents within the meaning
of Article 9 of Regulation 1049/2001, shall be subject to compliance with the rules
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on security of the EU institution or body concerned. The institutions or bodies
supplying such classified information or documents shall inform the Ombudsman of
such classifications. Moreover, the Ombudsman shall have agreed in advance with
the institution or body concerned the conditions for treatment of classified
information or documents and other information covered by the obligation of
professional secrecy.

b. Flexible procedures

As an alternative to opening a written inquiry into possible maladministration, and
with the aim of solving the relevant problem rapidly, the Ombudsman makes use of
informal, flexible procedures, with the agreement and co-operation of the
institution concerned.

During 2010, 91 cases were settled after the Ombudsman's intervention succeeded
in obtaining a rapid reply to unanswered correspondence. A further 73 cases were
settled after the Ombudsman secured an additional and more detailed reply to
his/her correspondence for the complainant.

I1l Proactive intervention

The Ombudsman always emphasises the need to be proactive; that is, to anticipate
the needs of citizens and other stakeholders and to put in place appropriate policies
and procedures to channel behaviour and to prevent problems arising in the future.

In many contexts, proactivity is a requirement of good administration and failure to
be proactive may constitute maladministration.

The Ombudsman's proactive intervention corresponds to his fundamental role
within the EU institutional architecture, that is to say, to ensure the balance
between individual rights and the public interest, namely by helping the institutions
to improve the quality of the administration provided to citizens.

A. Promoting a culture of service within the EU institutions

The Treaty of Lisbon contains some important provisions for citizens. In particular,
it: makes the Charter of Fundamental Rights legally binding, broadens the right of
public access to documents, creates new opportunities for public participation, and
foresees more dialogue with civil society.

In September 2010, the Ombudsman adopted a strategy for his mandate. A key
element of the Ombudsman's mission as set out in the strategy is to promote an
administrative culture of service in the EU institutions.

The Ombudsman has consistently held that an institution in which there is a culture
of service does not regard complaints as a threat, but as an opportunity to
communicate more effectively and, if a mistake has been made, to put matters right
and learn lessons for the future. The idea of a culture of service to citizens is
fundamental to good administration as a general principle. An institution that
adopts such a culture will recognise that relations with citizens are part of its core
business. It will encourage its staff not only to respect good administration as a

38



legal right, but also to be polite, helpful and cooperative in dealing with citizens, to
be willing to explain their activities, to give reasons for their actions and to accept
public scrutiny of their conduct. When mistakes do occur, it is good administration
to acknowledge the fact, apologise for it, and put the matter right if possible. This is
an essential aspect of a service culture.

B. Concrete means to promote a culture of service

a. Elaborating sets of rules that contain, or are based on, ethical requirements

i. Code of Good Administrative Behaviour

The need for a code of good administrative behaviour was emphasised very early on
by the first Ombudsman, Jacob S6derman. The Ombudsman drafted the Code of
Good Administrative Behaviour, which was adopted by the European Parliament in
its resolution of 6 September 2001.

The Code contains a number of substantive and procedural principles of
administrative law, such as the principles of lawfulness and proportionality, the
prohibition of discrimination, the rights of defence, and the duty to state grounds
for decisions. At the same time, it contains requirements, such as courtesy, that are
not legally enforced. Article 12 stipulates that officials must be service-minded,
correct, courteous, and accessible in relations with the public. When answering
correspondence, telephone calls, and e-mails, officials must try to be as helpful as
possible and to reply as completely and accurately as possible to questions put to
them. They must also direct citizens to the appropriate official if they are not
responsible for the matter concerned, and must apologise for any error they make
which has negative effects on the member of the public in question.

ii. Statement of public service principles for EU civil servants

The Code of Good Administrative Behaviour has had significant influence and
impact on the civil service of the EU. This experience led the Ombudsman to believe
that European citizens expect people working at all levels of the EU to behave in
accordance with high ethical standards. For this reason, he suggested that it would
be useful to draft a document that identifies, in a succinct and easily
understandable form, the ethical principles that should apply to the handling of EU
matters. In pursuit of this goal, he has prepared a draft statement on "public service
principles" that takes account of best practice in the Member States. He invited
citizens, interest groups, and other stakeholders to comment on the draft
principles. As regards substantive content, the draft identifies five principles: (i)
commitment to the European Union and its citizens; (ii) integrity; (iii) objectivity;
(iv) respect; and (v) transparency. These draft principles are not new. The draft
statement is intended to complement existing instruments, including the Staff
Regulations, the Financial Regulation, and the European Code of Good
Administrative Behaviour, which contain general rules and principles governing the
behaviour of civil servants.

b. Follow-up given to further remarks and critical remarks

The Ombudsman's decisions sometimes contain further remarks and critical
remarks. The way in which an institution reacts to complaints is a key indicator of
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the extent to which it has a culture of service. Through his handling of complaints,
the Ombudsman has the opportunity to recommend courses of action that comply
with the principles of good administration and are inspired by the highest standards
of ethical conduct.

The Ombudsman carries out a systematic examination of the follow-up to all the
critical and further remarks he issues to the institutions. Critical and further
remarks contain constructive criticism and suggestions from the Ombudsman,
resulting from inquiries conducted on his own initiative or following complaints.

Further remarks are intended to serve the public interest by helping the institution
concerned to raise the quality of its administration in the future. Critical remarks,
on the other hand, confirm that the complaint was justified, at least in part. Just as
importantly, they explain what the institution did wrong. Like a further remark,
therefore, a critical remark always has an educative dimension. It informs the
institution of what it has done wrong, so that it can avoid similar problems from
reoccurring.

The overall results of the follow-up studies concerning critical and further remarks
have been very encouraging. Most institutions have adopted a constructive and
positive approach both to criticisms and to suggestions. As a result of the follow-up
to the Ombudsman's remarks, real improvements have been introduced in a wide
range of institutional practices. Where the follow-up is considered to be exemplary,
the Ombudsman identifies the cases involved as "star cases" in order to
acknowledge the efforts made by an institution and to further motivate its staff.

c. Own-initiative inquiries

The Ombudsman also conducts inquiries on his own initiative, thereby taking a
proactive role in combating maladministration. The Ombudsman makes use of his
power to launch own-initiative inquiries in two main instances. Firstly, he may use it
to investigate a possible case of maladministration brought to his attention by a
person who is not entitled to make a complaint. The Ombudsman's practice in such
cases is to give the person concerned the same procedural opportunities during the
inquiry as if the matter had been dealt with as a complaint. Six such own-initiative
inquiries were opened in 2010.

The Ombudsman may also use his own-initiative power to tackle what appears to be
a systemic problem in the institutions. The most recent examples are the visits to
EU agencies. These visits focus on subjects of importance for the culture of service
agenda:

1. Whether the agency makes information and documents available to the public
proactively, as well as responding correctly to requests;

2. How well the agency responds to complaints;

3. The agency's policies and procedures for dealing with ethical issues, in particular,
conflicts of interest and whistleblowing.

The Ombudsman has so far made visits to the European Banking Authority, the

European Medicines Agency, and the European Police College (all in London), the
European Environment Agency in Copenhagen, and the European Monitoring Centre
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for Drugs and Drug Addiction (EMCDDA) and European Maritime Safety Agency
(EMSA) which are both located in Lisbon.

The procedure is straightforward. The Ombudsman's services carry out a
preliminary analysis of the agency's activity (on the basis of its website and of the
complaints that the Ombudsman has dealt with concerning the agency). The
Ombudsman then sends this analysis to the agency in advance and informs it of the
subjects that he would like to discuss.

During the visit, he meets with senior staff designated by the agency. He
subsequently sends a letter to the agency containing his findings and suggestions,
requesting a reply by a specific date. Before finalising the letter, the Ombudsman's
staff shows the draft of it informally to the staff of the agency and invites
comments.

d) Engaging proactively with the institutions

The Ombudsman has regular and structured dialogue with the EU institutions.
Meetings with the heads of institutions, with senior officials, and with staff
members are held with a view to explaining the Ombudsman's role and to offering
advice on how to ensure good administration and promote a culture of service.

A new publication — The Ombudsman's guide to complaints — is specifically aimed at
the staff of the EU institutions, to help them understand better the Ombudsman's
approach to handling complaints and to administrative problems faced by the EU
administration. It explains not only how best to respond to complaints, but also how
to avoid complaints in the first place.

C. Reaching out to citizens and civil society

1. The Ombudsman's direct contribution

A further objective contained in the Ombudsman's strategy for the mandate is to
persuade the institutions that reaching out to citizens and civil society organisations
should be part of their culture of service and that they have a lot to gain from doing
so.

The Ombudsman aims to set an example by adopting a proactive approach to
transparency in his own work.

The media is informed about the Ombudsman's Annual Report, the latest statistics,
his contributions to ongoing public debates and initiatives, and other Ombudsman-
related topics that are relevant to the public. Decisions closing inquiries are
normally published on the website, whilst respecting the interests of complainants
who choose to have their cases treated confidentially. Information is also published
at earlier stages of the process. When an institution accepts a proposal for a
friendly solution, this is published in a way that enables the institution concerned to
take the credit for that action. Draft recommendations are also published.
Information about new inquiries has, since the start of 2011, been published on the
website. This is done without disclosing the identity of the complainant.
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In 2010, the Ombudsman launched a new visual identity for the institution,
including a new logo. The logo is designed to enhance the Ombudsman's efforts to
reach out to a wide range of audiences, while evoking the institution's identity and
values.

2. Collaboration with national Ombudsmen

Subsidiarity, as a fundamental principle of governance in the EU, also applies to
non-judicial remedies. EU law and policies are, for the most part, administered by
the public authorities of Member States at the national, regional, and local levels. In
practice, therefore, the rule of law, and respect for individual rights deriving from
EU law, depend largely on the quality of administration in the Member States and
the availability of effective remedies when needed.

The Ombudsman's mandate is limited to the institutions, bodies, offices, and
agencies at the level of the EU. He cannot investigate complaints against public
authorities in the Member States, even when rights under EU law are involved.

It is, in fact, his counterparts in the Member States, at the national, regional, and
local levels, who are competent to deal with complaints that public authorities in
their Member State have failed to apply EU law, or to respect rights under EU law.
Citizens and residents of the EU can turn to the appropriate national or regional
Ombudsman to complain against public authorities in the Member States about
matters falling within the scope of EU law.

The European Network of Ombudsmen consists of over 90 offices in 32 countries.
One of the most important shared objectives of the Network is to ensure that
complaints about failure to respect rights under EU law are addressed to the body
that is competent to deal with them. To assist complainants, an interactive guide
exists on Ombudsman's website, and is accessible in all 23 EU languages. The guide
aims to direct complainants to the body best placed to help them with their
problem, be it the European Ombudsman's own services, or, for example, the
services of national or regional ombudsmen in the Member States. Moreover, the
European Network of Ombudsmen makes it possible to transfer cases between its
members, or to give rapid and accurate advice to complainants as to which member
of the Network is competent to help. Over 20 000 citizens receive advice through
the guide each year.

National ombudsmen are particularly well placed to examine whether EU law has
been applied correctly by public administrations in the Member States and to
confront authorities where failures have occurred. To fulfil this role, ombudsmen in
the Member States must of course be aware of, and familiar with, EU law. The
European Network of Ombudsmen serves as an effective mechanism for sharing
information about EU law, as well as for exchanging experiences and best practice.
National and regional ombudsmen in the Network may ask the European
Ombudsman for written answers to queries about EU law and its interpretation,
including queries that arise in their handling of specific cases. The European
Ombudsman either provides the answer directly or, if more appropriate, channels
the query to another EU institution or body for response.

The Network equally ensures that examples of best practice are shared not only

among national and regional ombudsmen in the Member States, but also flow from
the Member States to the EU level. For example, the European Ombudsman's 2008
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comparative study into best practice in the Member States relating to public access
to information contained in databases was compiled through data received from
the members of the Network. On the basis of the results of this study, the
Ombudsman formulated concrete proposals relating to the ongoing reform of the
EU's rules on public access to documents.

IV Conclusion

The Ombudsman has an important role to play in ensuring that EU law is
implemented and that citizens can enjoy their rights. In addition the Ombudsman's
role is to help ensure that the EU public administration subscribes to a culture of
service to citizens and tries to meet their increasingly high expectations. Rather
than merely pointing out where things have gone wrong, the Ombudsman goes
further and proactively offers the EU institutions guidance on how to provide a
better service and how to abide by the highest ethical standards, going beyond a
narrow and rigid adherence to legality. The Lisbon Treaty imposes new challenges
for the Ombudsman's activity as regards (i) the Charter of fundamental rights; (ii)
promoting transparency, democratic principles, and ethics, and (iii) how to improve
the culture of service.

Thank you for your attention.

Raluca Trasca

Rabat, 13-15 December 2011
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Direct means of Influence of the Mediator and
Ombudsman Institutions in the defence of

Human Rights.

Role of the Ombudsman in two different democracies — the established
and the new.

Since its inception in Sweden in 1809 the “Ombudsman” has come a long
way. During the past two hundred years many countries have seen the
appointment of an Ombudsman or a Mediator as he is called in some of
these countries to provide a defence for the citizens against abuse of
power and public maladministration. However, whatever the name given
to the Ombudsman, the office remains a public one and its main trait are
its independence and the far-reaching powers of investigation, through
which the rights of citizens are protected and safeguarded.

In countries, that can be qualified as the old established democracies and
which are usually welfare states, the Ombudsman or of the Mediator has
a direct relation with Government and public authorities. His work is to
check and verify that there are no shortcomings in the application of the
law vis-a-vis the individual, and, in cases of failure, to ensure that the
Government or public authorities are made aware of their administrative
shortcomings and, consequently, to adopt the relevant correct procedures
or interpretation of the law.

The rights of the citizen in the old established democracies would usually
be related to health care, pension, public transport, education and the like
since legislation concerning the above would have been of long standing.
However, this is not the same in those countries, which may be called
new democracies that came into being mostly following the disintegration
of Communism in Eastern Europe and the fall of the Berlin wall.

These countries have undergone major political upheaval and
constitutional reform which put an end to dictatorship or autocratic
regime. Since these countries would not have had for decades a freely
elected parliament the concept of checks and balances would be
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altogether unknown, and consequently the fundamental rights of the
individual would have been at risk or simply violated. In these countries
the protection of the human rights of the individual has to start from the
basic right to life itself, and the basic needs of means of sustenance and
shelter.

This is also the situation that is emerging in many North African
countries and that are experiencing the Arab Spring. Therefore, in these
countries that can be termed new democracies the Ombudsman’s function
is primarily to defend the basic human rights of the citizens and to ensure
that government authorities observe the laws governing their fundamental
rights.

The Ombudsman can fulfil his function as a defender of the fundamental
rights of citizens through his intervention both at a national and
international level. We can identify a number of these levels:

A. The protection of the fundamental rights to good administration.
B. National Human Rights Institutions (NHRIS)

C. OPCAT

D. OSCE - CSCE

E. The Ombudsman of Malta

A. The Ombudsman or Mediator and the Fundamental Right to Good
Administration.

In both old and new democracies the role of the Ombudsman is primarily
to ensure correct and transparent public administration. It is being
generally accepted in all democratic countries that the right of the citizen
to a good administration is a fundamental right.

With the creation and setting up of the “Charter of Fundamental rights of
the European Union”, the European Parliament, the Council and the
Commission solemnly proclaimed that:

“the peoples of Europe, in creating an even closer union among
them, are resolved to show a peaceful future based on common
values”.

Conscious of its spiritual and world heritage, the Union is founded on the
indivisible, universal values of human dignity, freedom, equality and
solidarity. It is based on the principles of democracy and the rule of law.
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It places the individual at the heart of its activities by establishing the
citizenship of the Union and by creating an area of freedom, security and
justice.

The European Union, in drafting the Charter of Fundamental Rights, has
thus recognised, “the rights, freedoms and principles of the individual™.
The Titles or Sections which make up the Charter are: Dignity, Freedoms,
Equality, Solidarity, Citizens’ rights, Justice, and General Provisions
governing the interpretation and the application of the charter. These
Titles, in turn, are subdivided into Articles.

Article 41, which is included in the fifth title of the Charter known as
“Citizens’ Rights” is the “Right to good Administration” and Article 43 is
the “Right to complain to the European Ombudsman against
maladministration by Institutions and bodies of the European Union”.
These are fundamental rights of the European citizenship.

The Charter which had originally failed to be ratified in Strasbourg in
December 2007 became legally binding via the Lisbon Treaty and was
ratified and entered into force on 1 December 20009.

Although aimed at EU institutions within the EU, the concept of good
administration as a FHR is not limited to these institutions but is applied
by national Ombudsman with regards to public administration in different
countries. Rights and obligations are at the core of the principles of good
administration and several Member States are guided by these principles
in the running of their administrations and institutions. All Ombudsmen
promote these principles

The concept of the Right to Good Administration as detailed in Article 41
of the Charter of Fundamental Rights was further elaborated upon in “The
European Code of Good Administrative Behaviour” drafted by the
European Ombudsman. This Code is a vital tool for the European
Ombudsman himself to investigate complaints about maladministration
as well as a model on which every Ombudsman may draft his own set of
guidelines. It may serve also as a resource for civil servants and public
officials throughout, encouraging the highest standards of administration.

In Malta too, the Ombudsman had published in April 2004 The
Ombudsman’s guide to standards of best practice for good public
administration and Redress: The Introduction of a new culture in Maltese
public administration. These two leaflets were meant to complement the
Government’s efforts in the same direction since they provided a
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checklist with standards of best practice for good administrative
behaviour by public officials as a means of improving service quality
delivery to citizens. This led to the introduction of a code of practice for
the award of redress for proven maladministration.

B. National Human Rights Institutions (NHRIs) and the Ombudsman

National Human Rights Institutions or, as they are called for short, the
NHRIs have the function to protect or monitor the human rights in a
country. These bodies have grown due to the encouragement given by
the Office of the United Nations High Commissioner for Human Rights
(OHCHR), which has provided support and advisory services. The
Ombudsman, when having the function of an NHRI is a protector of
Human Rights.

Certain Ombudsmen may have a specific human rights mandate as in
Macedonia, Croatia and Spain, whereas others, who do not have such a
mandate, may proceed to investigate alleged violations of fundamental
rights either on own initiative or else when they receive complaints of
individuals. Malta is an example of this. Apart from the Ombudsmen
who may have been accredited as national human rights institutions, as
already explained, there are the special Commissions that have been set
up in many countries and certified to supervise and to make sure that laws
and regulations regarding human rights are respected and observed.
These special institutions as well as the Ombudsmen who have such a
function, have as their primary concern the protection of the citizens of
their particular country over which they have jurisdiction with regards to
human rights, civil liberties, discrimination and mistreatment.

The functions in their respective protective role include:
(a)  To review human rights policies issued by Government;

(b)  To check whether there could be an improvement on any of the
said policies or legislation and as a result to recommend the changes;

(c) To bring awareness of human rights to the public by organising
discussions, seminars and council meetings; and

(d)  To issue reports of their findings and their suggestions in their
own publications and if necessary, even in the media.
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However, National Human Rights Institutions differ from the
Ombudsman in that they deal primarily with human rights issues and will
have a specific human rights mandate. The classical Ombudsman, on the
other hand, primarily handles complaints about administrative
deficiencies but because many human rights violations are the result of
maladministration, the Ombudsman functions, in such cases, as an NHRI.
In fact, only a relatively small amount of the work of an Ombudsman
deals with violations of human rights standards.

The International Ombudsman Institute (1.0.1), established in 1978 as an
independent global organisation has the function to assist local, regional
and national Ombudsmen institutions to cooperate in their dealings with
the complaints from the citizens against violations of their fundamental
rights. In fact, the IOl invited the Association for the Prevention of
Torture (APT) to participate in its 2010 European Conference. One of the
themes for discussion with the European National Human Rights
Institutions (NHRIs) was the Optional Protocol to the UN Convention
Against Torture (OPCAT) and the role of NHRIs in the implementation
of OPCAT. This is a particularly important topic as many European
NHRIs have been designated as National Preventive Mechanisms (known
as NPMs) under the OPCAT .

C. Optional Protocol to the UN Convention against Torture, otherwise
known as OPCAT

On 18 December 2002 the United Nations adopted a novel international
treaty for the prevention of torture. This came into force on 22 June 2006
and it was the result of the joint work between civil societies and friendly
states. This treaty proclaims the right to freedom from torture and other
cruel, inhuman and degrading treatment or punishment, and guarantees
that this right must be respected and protected at all costs. Regular visits
to places of detention is one of the most effective means to prevent
torture and to improve the conditions of detention.

International and national bodies work together in organising and
conducting regular visits to all places of detention in all state parties.
These bodies will then follow up their visits with recommendations to the
relevant authorities to establish effective measures to prevent ill treatment
and torture. They also suggest what improvements are required to better
the conditions of detention of persons who are deprived of their liberty.
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OPCAT functions on two levels — the International and the National. At
the International Level OPCAT creates a new international preventive
body called the UN Subcommittee for the Prevention of Torture whereas
at the National level, the State Parties have to create or designate National
Preventive Mechanisms (NPMs) within one year of the notification of the
OPCAT. In this way the preventive visits carried out by the national
bodies in their respective country ensure the implementation of
international standards at the local level.

National Ombudsmen, both in established and in new democracies, are
often closely involved in the work of OPCAT and collaborate with U.N.
agencies in implementing it.

(i) The UN Subcommittee on Prevention of Torture (International
Level)

Once the Optional Protocol came into force, it set in motion an innovative
system of regular visits to places of detention carried out by independent
international and national bodies.

For this purpose the original 29 State parties to the Protocol elected the
first members of the UN Subcommittee in Prevention to monitor all
places where persons have been deprived of their liberty such as in
prisons, psychiatric institutions, police stations, and in juvenile or migrant
centres.

The UN subcommittee is characterised mostly by the following:

(1) A \Visiting Body.

(2)  An assisting and advisory body for State Parties and for National
Preventive Mechanisms.

and

(3) A body that interacts with existing mechanisms.

The UN Subcommittee is complemented by the National Preventive
Mechanism (known as NPMSs) that perform regular visits to the places of

detention, in this way the protection of persons against torture and ill
treatment is strengthened.
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(i) The National Prevention Mechanisms

At present there are currently 61 State Parties to OPCAT of which 37
State Parties have appointed NPMs, some of which are purposely
designated as vigilantes against torture, while others have included the
role of preventive mechanism with their other functions. One such body
Is the Ombudsman, since a majority of States have opted to designate
Ombudsman Offices as NPMs.

Thus in these cases the Ombudsman institution that functions also as
National Preventive Mechanism has a dual role namely:

(1) as protector of the civil rights of the citizens and

(2)as special protector of Fundamental Human rights and against ill-
treatment and against torture.

While the primary objective of the Ombudsman institution should be to
investigate allegations of maladministration and provide redress for
justified complaints of individual citizens, its secondary aim should be to
amend or improve systems of administration, which have caused injustice
so that mistakes of injustice would not be repeated.

D. International Recognition of the Ombudsman Institution in the
Defence of Fundamental Rights.

The Organisation for the Security and Co-operation in Europe) known as
OSCE) and the Commission for Security and Co-operation in Europe
(known as CSCE), the United Nations and its organisations, the Council
of Europe and other regional bodies have supported and stressed the
importance of the Ombudsman as a democratic institution to promote and
protect human rights.

To be effective and respected by citizens, the Ombudsman must be
independent of the Government of the respective country and the political
process. He must definitely not be subject to pressure or influence from
those who might have a stake in the outcome of complaint investigations.

Ombudsmen created by national legislation or the constitution of a
country as Parliamentary Ombudsmen with specific guarantees of
independence are more likely to be independent of the Government and
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political pressure than other complaint mechanisms not established by the
constitution or appointed by law. The latter may be abolished at the
political whim of the person or group that established them. Therefore
for the Ombudsman to be effective and credible with the citizens, with
the Government’s agencies and with international organisations he must
be independent. It is this independence that gives the Ombudsman
strength to voice his/her opinion and be influential as a human rights
protector apart from being an effective investigator of justified
complaints.

The conclusions of the First International Workshop on National
Institutions for the Promotion and Protection of Human Rights have
become known as the Paris Principles. These lay down the standards
that these national institutions, by having competence to promote and to
protect human rights with as broad a mandate as possible, should ensure
that they function effectively. They set out clearly that the national
institutions should operate independently and autonomously in a
constitutional or legislative framework, The Ombudsman, accredited as
such a national institution, should satisfy these criteria.

E. The Ombudsman of Malta

The Ombudsman of Malta is a parliamentary Ombudsman appointed by
Parliament and is independent and autonomous from Government. He
investigates complaints addressed to him and is in this sense a defender of
rights He has a secondary role of human rights protector. The protection
of human rights lies primarily with the Constitutional Courts. In Malta the
Ombudsman does not have a specific Human Rights mandate

In fact, some time ago the Ombudsman had asked to be given such a
mandate and even suggested the inclusion of the right to good
administration in the Constitution because since the Ombudsman
considers the right to good administration to be a Fundamental Human
Right. However, the Ombudsman’s request was not acceded to, in spite of
the fact that the Council of Europe, amongst other entities considers the
Ombudsman as an NHRI. Yet, thanks to the initiative taken by the
Ombudsman, the right to good administration has found its way into the
Public Administration Act and the Administration of Justice Act too.

Trust in public authorities can only be won and sustained if the
fundamental values that underpin the goal of a competent public
administration are backed by practical day-to-day applications in issues
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that affect citizens directly and if people detect a warm and genuine
interest in their concerns by those who wield administrative power and
authority. Therefore, the Ombudsman has compiled a document with
practical guidelines with a list of signposts for the use of Public officials
as key elements of good governance. These include:

To act lawfully,

To act reasonably,

To give citizens a fair deal,

To provide open, accessible and accountable service,

To act fairly and proportionately,

To make amends for injustice or hardship resulting from
maladministration or service failure , and

To seek continuous improvement.

These basic values have been inspired by the Charter of Fundamental
Human Rights and the Ombudsman puts them to good use in his role as
protector of human rights.

Examples

At this point | shall refer to some recent examples of investigations
carried out by the Ombudsman in cases where it was alleged that there
was a breach of or a threat to fundamental human rights:

Case No. 1
The right of immigrants to marry

The complaint regarded the refusal by the Marriage Registrar of
applications for the publication of banns to marry lodged by ‘rejected’
persons (whose applications for refugee status are rejected) and the
consequent denial of the fundamental human right to marry.

In reply, the Director General, Land & Public Registry Division,
informed that marriages may only occur between ‘identifiable’ persons
granted refugee status, or subsidiary humanitarian status, or have been
identified by the Refugee Commission since these persons are presumed
to have been identified during the process of granting the status. The
same cannot be said of other persons who are either clandestinely in
Malta or have been denied such status.
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The investigation carried out by the Ombudsman led him to conclude
among other things that the present policy of the Marriage Registrar and
the Public Registry to refuse applications for the publication of banns by
rejected immigrants on the basis that they are not identified or identifiable
persons could be considered to be a breach or at least a threat to their
fundamental right to marry. In his opinion the policy is in violation of
Article 12 of the European Convention of Human Rights in that it
Imposes a restriction, limitation or prohibition that is not in pursuit of a
legitimate aim and is not proportionate. In my view the policy restricts
the right to marry in such a way and to such an extent that the very
essence of the right for this category of persons is impaired. It
substantially interferes with their exercise of this right.

The Ombudsman recommended that the Marriage Registrar should take
note of his considerations and conclusions and act accordingly to ensure
conformity in the exercise of this fundamental right both with the
Constitution and the Convention.

Case No. 2

The Ombudsman on the urgent need of a fair and transparent system of
waiting list management in state hospitals

A foreign detainee at the Correctional Facility wrote to the Ombudsman
and described how seven months previously he had been referred to an
orthopaedic surgeon at St Luke's Hospital who decided that he needed an
operation on his left knee and placed him on the waiting list of patients
requiring arthroscopy and that he was still waiting for the operation to be
performed. He claimed improper discrimination.

Upon being approached by the Ombudsman, the surgeon stated that there
were other patients who had been waiting for their turn on his waiting list
and that he considered it "unethical™ to fast track patients from this list.
However, as a result of the Ombudsman's investigation, a date had been
set for the complainant's operation and the Ombudsman closed the case.

Yet four years later, the complainant again approached the Office of the
Ombudsman because surgery on his left knee had not yet taken place.
The Ombudsman described this situation as serious because it is
ultimately the responsibility of the Health Division and of the officials
who are responsible for the management and administration of state
hospitals to exercise proper and rightful safeguards regarding the care to
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patients including the care given to patients awaiting an operation. They
were bound to ensure transparency and that no one was subjected to
improper discrimination because he was a foreigner or a detainee.

The Ombudsman found no justification why complainant had been made
to wait for so long for his operation and he could, therefore, only
conclude that the hospital authorities had failed to meet their
responsibilities and were guilty of a serious breach in the way in which
they treated the complainant. He, therefore, strongly recommended that
the health authorities should conduct a detailed review of waiting list
management and set a system based on transparency, accountability and
best practice in the best interest of patients.

Case No. 3

Ombudsman warns government institutions: keep your websites
regularly updated and provide correct information - or else face the
music

Three separate cases concerning three returned migrants who took up
residence in Malta on the understanding that they would be allowed to
import their motor vehicle on a duty-free basis but subject to the payment
of a registration tax at preferential rates ranging from 10% to 16.5%
according to the market value and the engine capacity of the car.
However, when they went to register their cars they found that the then
Malta Transport Authority (ADT), which was responsible for the
collection of vehicle registration tax, insisted that this tax stood instead at
65%.

In the first two cases which took place in mid-2005 the returned migrants
who decided to bring their cars with them had obtained information given
in leaflets that were mailed to them by the Malta High Commission in
London. One of these leaflets made reference to the payment of a reduced
vehicle registration tax by migrants returning to Malta.

In the third case a returned migrant from a non-EU Member State had
obtained information from the ADT website in mid-January 2006 just
prior to his departure to Malta. This information was again confirmed
when he called at the ADT offices a couple of days after his arrival in
Malta.

In his investigation the Ombudsman ascertained that the documents
mailed by the Malta High Commission to the first two complainants in
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mid-2005 provided information which had not been updated because after
Malta’s accession to the European Union in May 2004 returned migrants
from an EU Member State no longer enjoyed any concession on the
Importation of their car.

As regards the third case, it resulted that an amendment of the Motor
Vehicle Registration Tax Act of 1994 with effect from 1 January 2006
ended the concession for the importation of cars from non-EU Member
States at a reduced rate of registration tax by persons who took up
residence in Malta and to which the complainant was entitled up to the
end of 2005. This meant that the ADT website was not updated and
provided wrong information.

Following his investigations the Ombudsman came to a conclusion and
based his recommendations on the legal considerations that it is a general
principle of law that every person is liable for damage that occurs through
his fault and that a person is deemed to be at fault if he does not act with
due prudence and diligence

In the light of the Ombudsman’s recommendation, the Principal
Permanent Secretary of the Office of the Prime Minister who is the head
of the Maltese public service issued a circular to the top echelons of the
service to point out that government ministries and departments as well as
public sector entities should review the information which appears on
their websites and regularly update their contents while ensuring that the
information that is provided is error free, correct and up-to-date.

Conclusion

These examples show that the Ombudsman can directly influence the
defence of human rights even if he does not have specific mandate to do
s0. He can act in this way even if he is an Ombudsman in an established
democracy where human rights are adequately protected by the judicial
system. As a rule, in the new democracies, the Ombudsman has the
defence of Fundamental Rights as a primary function. | have tried to
illustrate, also, that Ombudsmen are being increasingly recognised by
international instruments as autonomous institutions that could be
entrusted with the defence of fundamental rights.

They are being designated to monitor the level of observance of these

rights on behalf of bodies set up by international treaties and are expected
to recommend redress where they identify violations of these rights or
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their threat. The Ombudsman is committed to this role which is bound to
develop further in future.

____________________ O

Lucy Bonello BA. LP

Senior Investigating Officer

E-mail: lucybonello@ombudsman.org.mt
Ombudsman web address: www.ombudsman.org.mt
14 December 2011
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“§1. The purpose of this act is to ensure
transparency of public authorities etc. ...

“Therefore, The Ministry of Justice does not find
that the provision is superfluous, regardless that
the provision neither creates independent rights
for citizens nor obligations for the administrative
authorities.”
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Some basic information

« The Danish Ombudsman can only express his
opinion — not make legally binding decisions

» “Existing legislation” ct. “good administrative
practice” in Denmark
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Functions of the ombudsman

 Ensure correct decisions
Ensure correct case handling

Supervise the public administration
» Systemic errors

Bearer of administrative reforms
Develop “good administrative practice”
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Mandatory consultation with party

* Principle at the courts of justice
Thesis from 1968 (by a later ombudsman)
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Administration
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Influence

Laws, norms and principles

[ Singular cases/decisions
Behaviour of individuals
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. Usability Integration
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Prerequisites for success
* |dentify norms or standards
* In singular cases and/or in general

* Formulate and interpret
* In a recognizable and practical form

» Adapt and persist
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Good administrative practice

 The ombudsman shall assess whether acts of
the public administration are unlawful or
otherwise incorrect
» Good administrative practice
« friendliness and courtesy
* openness
» create confidence
« efficiency, good routines, etc
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“§1. The purpose of this act is to ensure
transparency of public authorities etc. ...”

“Therefore, The Ministry of Justice does not find
that the provision is superfluous, regardless that
the provision neither creates independent rights
for citizens nor obligations for the administrative
authorities.”
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Module 3: “Direct means of influence of the

mediator and ombudsman institutions”

“Direct means of influence by the Swedish

Parliamentary Ombudsmen”

by
Marianne von der Esch
Head of International Division, Office of the Swedish Parliamentary
Ombudsmen

| am supposed to make a presentation about the direct means of influence of the
Swedish Parliamentary Ombudsmen, the Ombudsmen of Justice or in Swedish
Riksdagens ombudsman — Justitiecombudsmannen, JO — the oldest parliamentary
Ombudsman institution in the world. Before | do that | would like to provide you with
some basic information about or institution. The institution of the Parliamentary
Ombudsmen has been described as Sweden’s most important contribution to the
international constitutional development. The Swedish Institution was introduced in a
constitution of 1809 and the first parliamentary Ombudsman took office in 1810. It
remained the only institution of its kind for more than 100 years. It is a great honor for
me to be here and I hope my information can be of some use to all of you.

Ombudsman is a Swedish word and it denotes a representative, a person whose task is
to take care of somebody else’s interests.

Today Ombudsman offices can be found in more than 140 countries all over the
world. These Institutions — that mostly are established as a complement to the regular
judiciary institutions — appear in many different shapes. There is the “classic”
Ombudsman that can be found in the Nordic countries and in e.g. Poland, the
Netherlands, Spain and South America. One sometimes meets with human rights
Ombudsmen as in Hungary or with human rights commissions as in Central America.
In many French speaking countries you will — as you know — find a model were the
Ombudsman has a mediating function (Médiateur). There are national, regional and
local Ombudsmen. They all have in common, however, that they are democratic
institutions based on the recognition of the fundamental rights of the individuals and
the principle of the rule of law.

Sweden is the mother of the classic” Ombudsman Institution. The second country to
introduce the system was Finland in 1919 and then Denmark in the 1950’s — my
colleague Mr Christian Ougaard, Senior Adviser at the Danish Parliamentary
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Ombudsman has already provided you with information about the Danish
Parliamentary Ombudsman, Folketingets Ombudsmand. In the Scandinavian tradition
Parliament sees the Ombudsman as the official, whose task is to supervise the
executive on behalf of the Parliament. The Ombudsman reports his/her findings to the
Parliament as the highest supervisory body in a democratic system. This classic model
is inseparably linked to democracy and the rule of law. In Sweden lawfulness of the
executive’s actions is — and has always been — the foremost concern.

The ”classic” Ombudsman occupies a unique position regarding the ”three powers of
state” — the legislative, the executive and the judiciary. As far as the legislature is
concerned, the Parliamentary Ombudsman — though elected by the Parliament — is not
part of it. An Ombudsman has his own status laid down by law through which his
independence is guaranteed — also in relation to the Parliament itself. A
Parliamentary Ombudsman Institution reports annually to the Parliament but the
Parliament may not give him/her certain instructions. The same applies to the
relationship to the executive, to which an Ombudsman does not belong, and whose
actions he/she investigates. The Ombudsman is also independent in relation to the
judiciary, which is independent itself — under the rule of law — to the other state
powers. The relations of a “classic” Ombudsman to the “three powers of state”, are
thus unique.

Our Institution is not an institution that mainly protects Human Rights. When we
receive such complaints the complaints will be investigated in the same way as all
other complaints.

According to our instruction the Ombudsmen are to ensure in particular that the
courts and public authorities in the course of the activities obey the injunction of the
Instrument of Government (part of the Constitution) about objectivity but also that the
fundamental rights and freedoms of citizens are not encroached upon in public
administration.

The Swedish Ombudsmen's supervision covers all governmental agencies and the
local government as well as the individual members of their staff. They also supervise
other persons who exercise public power. They do not, however, supervise Cabinet
ministers. Nor do they supervise members of the Riksdag or of the municipal
councils. It should be noted that in many cases the decision of an administrative
agency can be appealed against at an administrative court, which has the right to
review the decision in its entirety. This means that there is usually no need for the
Ombudsmen to look into matters concerning the material content of such decisions.
The Ombudsmen instead pay attention mainly to matters of procedure. One of their
most important tasks is in fact to promote good administrative and judicial behavior.

The supervision exercised by the Swedish Parliamentary Ombudsmen consists of
dealing with complaints from the general public and through inspections and other
inquiries (initiatives) when the Ombudsmen believe these to be justified. We do not
act as mediators.

The four Parliamentary ombudsmen are elected by Parliament for a period of four

years, they can be reelected and reelections are frequent. One of the Ombudsmen is
Chief Parliamentary Ombudsman — an administrative title — which means that he/she
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decides the main outline of the activities of the office. He cannot interfere in the
decisions of his/her colleagues. There is only one office and altogether we are app. 65
people at the office (40 lawyers).

There are two special features that make the work of the Swedish Parliamentary
Ombudsmen different from that of most other Ombudsman institutions. One that is of
great importance in this context — “Direct means of influence” — is that we can act as
prosecutors and the second is that we also supervise the judiciary but | want to stress
that it is only from a procedural view — we never change a decision made by a court.
This is due to historical reasons. So | will very briefly give you a lesson in Swedish
history.

Historical background

The office of the Parliamentary Ombudsman was created in 1809 as part of the new
constitution that was adopted that year. It had, however, a prototype in the office of
the King's Supreme Ombudsman, an ombudsman office which was created in 1713 by
King Charles XII, who ruled as an absolute monarch, which meant that he was head
of the whole public administration and the courts in Sweden.

One of the duties of the royal Ombudsman (later known as the Chancellor of Justice)
was to assist the King in one of the fundamental tasks of government, namely to
ensure that the public administration functioned correctly. He did so in his capacity as
the highest prosecutor in the country. It was an important task of the King’s
Ombudsman to supervise the judges and other public officials and to prosecute any
such person that was found to have violated the law in his official capacity. This role
fitted well into the existing administrative system in Sweden, which was — and still is
— based on three fundamental principles, namely the rule of law, a considerable
measure of independence for the authorities and their employees and finally the
principle of accountability under criminal law of every Swedish official for his actions
in his official capacity.

1809 a revolutionary situation prevailed in Sweden and the King was dethroned. In a
few weeks a new constitution was created, based on the principle of balance of power
(inspired by Locke and Montesquieu) between the King and the Riksdag. The
parliamentary control over the executive’s exercise of power now became much
stronger.

A new Parliamentary Ombudsman institution — Justiticombudsmannen, the
Ombudsman of Justice — was introduced in the constitution of 1809. As we already
had the just mentioned King’s Ombudsman — the Chancellor of Justice — we, simply
copied the existing institution. That is why the Parliamentary Ombudsmen in Sweden
act as prosecutors and supervise the courts and judges. This new Parliamentary
Ombudsman — the Ombudsman of Justice — was to be completely independent of the
executive power and to be accountable only to the Riksdag. Representing the Riksdag
his task was to see to that the citizens enjoyed the protection granted them by the law
in their dealings with the courts of law and the administrative authorities.
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The main difference between the role of the King's Ombudsman and that of the
Parliamentary Ombudsman was that the former acted on behalf of the King, and the
Parliamentary Ombudsman was to protect the rights of the individual citizen.
Changes and development of the Swedish Ombudsman Institution

Even though the Ombudsman Institution basically has remained the same since the
first Ombudsman was elected in 1810 there have of course been reforms of the
organisation and working methods due to the development of the Swedish public
administration and other changes in the Swedish society.

One obvious change is the gradual increase of the number of Ombudsmen from one to
four. This is due to the growth of the public administration and the increase of the
workload of the Institution that has followed. An important factor here was the
incorporation in 1957 of the local government within the jurisdiction of the
Ombudsmen.

Another change concerns the role of the Ombudsman as prosecutor. The Ombudsmen
soon realized that their work on improving the quality of the public administration
and administration of justice could be made much more effective if they intervened
also against errors that were not of such a serious nature as to give cause to legal
action. In order to be able to inform the officials about the contents and the correct
application of the law also in such cases they introduced a practice of stating their
reasons for not prosecuting.

Out of this practice arose what is now the most important tool of every Ombudsman
in the world: the right to issue non-binding reports and recommendations and to make
statements whether a measure taken by an authority or an official is in breach of the
law or is otherwise erroneous or inappropriate.

The most significant change in the activities of the Swedish Ombudsman Institution
during the 20™ century is the increase of the number of complaints. During the whole
of the 19™ century the Ombudsmen received less than 100 complaints annually, and
consequently most cases were opened on the Ombudsmen’s own initiative. In the
middle of the 1950s the number had risen to 700-800, and now the Ombudsmen
receive 7000 complaints annually. Out of these some 50 % are being dismissed or
concluded without further inquiry due to different reasons. The remaining 50 % of the
complaints are being investigated. On average 10- 14 % of all the complaints result in
any kind of non-binding critical pronouncements from the Ombudsmen. The fact that
the Parliamentary Ombudsmen Institution today is mainly a complaint-handling office
means i.a. that it plays an important role in the awareness of the ordinary citizens and
also of the public officials. The Ombudsmen in this way contribute to give the
individuals a feeling of security in their dealings with the authorities.

The activities of the Ombudsmen are regulated by an act of law decided by the
Riksdag, and their work is financed by an annual allocation, voted by the Riksdag on
the basis of estimates made by the Ombudsmen themselves. Within these bounds the
Ombudsmen have complete freedom of action with regard to the Riksdag. They lay
down their own procedures and they select on their own discretion the authorities that
should be inspected, the issues that should require their attention and the complaints
that should warrant a more thorough investigation
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The Weapons of the Swedish Parliamentary Ombudsmen — or direct means of
influence of the Swedish Parliamentary Ombudsmen

So what sanctions are there if a Swedish Parliamentary Ombudsman finds, while
investigating a case, which an official/authority has applied a law incorrectly — that it
is a question of “maladministration”? The fundamental statute is to be found in the
Instrument of Government (part of our Constitution) which stipulates that an
Ombudsman may initiate legal proceedings in cases indicated in our Instruction. So
the role of the Ombudsmen is — as mentioned before — still fundamentally that of a
prosecutor. The ultimate sanction is prosecution — they have the right to prosecute
officials who have violated the law in their official capacity. Even though
prosecutions nowadays are not very frequent — less than five times per year — the right
to prosecute negligent officials is still an important basis for the authority of the
Ombudsman office, and it gives a special weight to the critical pronouncements made
by the Ombudsmen. The Ombudsmen can prosecute any official under their
supervision before an ordinary court of law for any crime committed in his official
capacity.

The main weapon of today is the power to admonish or criticize negligent officials. If
an Ombudsman finds that a decision or an action made by an official or an authority is
inadequate, improper or unwise but not punishable under criminal law, he will tell
how, in his opinion, the matter should have been handled. The Ombudsmen also have
the right to make statements based on individual cases in order to promote uniform
and appropriate application of the law.

The Ombudsmen also have the possibility to initiate disciplinary proceedings. Our
institution is an extraordinary supervisory organ outside the ordinary judiciary. This
means that there are also ordinary supervisory organs within the public organisation.
If, for example, while investigating a complaint we realize that an official has
committed some offence which can be subject of disciplinary measures, an
Ombudsman may, instead of initiating legal proceedings, make a report to the
authority which is empowered to decide on disciplinary sanctions (as a rule the public
authority in which the official is employed).

If the Ombudsman considers that there are good grounds for dismissing or
temporarily depriving an official of his office because of criminal activities or gross
or repeated malfeasance, they may report this to the authority empowered to decide
such a measure. In such cases, as in disciplinary matters, the Ombudsman who has
made the report may, if he/she is not satisfied with the decision of the authority, take
the case to a court of law to request a change of the decision.

Further the Ombudsmen are to contribute to remedying deficiencies in legislation. If,
during the course of their supervisory activities, reason is given to raise the question
of amending legislation or of some other measure by the state, the Ombudsmen have
the right to address the Cabinet or the Riksdag in order to ask for or suggest
amendments of the law.
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Annual Report

Each year the Ombudsmen are to submit, by 15 November at the latest, a printed
report on the covering the period from 1 July of the preceding year until the following
30 June.

This report is to contain an account of the proposals made for changes in the statutes
and other measures arising from the flaws in legislation observed in the course of the
Ombudsmen’s supervision. In addition, the report is to detail prosecutions and reports
calling for disciplinary measures against officials, who disregarding the obligations of
their office or commission, have committed criminal acts, other than transgressions of
the Freedom of the Press Act (which are prosecuted in a different form) or are guilty
of breaches which can be punished by disciplinary action. The report also contains
accounts of other significant decisions issued by the Ombudsmen and includes a
survey of the Ombudsmen’s and other staff members’ activities as well. Further there
are certain amounts of statistical information, the numbers of inspections carried out,
international contacts etc and a summary in English together with accounts in English
of some of the more noteworthy cases dealt with during the year.

National Preventive Mechanism (NPM)

To carry out the tasks incumbent on a national preventive mechanism pursuant to the
Optional Protocol of 18 December 2002 to the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment, the Parliamentary
Ombudsmen are assisted by a special unit. The main purpose of the NPM is to
establish a system of regular visits to places of detention in order to ensure that torture
and other ill-treatment does not occur and that people being detained are treated well.
On the basis of information obtained during these preventive visits, the NPM will
make recommendations for further strengthening the protections given to detainees in
accordance with international standards. These recommendations will form the basis
of a continuous constructive dialogue with the Government.

It is of utmost importance to have positive relations with the media, to inform the
media about the work of an Ombudsman institution so that the media — on their part —
can supply the public with correct information. It is also of greatest importance that
the decisions with recommendations etc. are well motivated and according to the law
as — on the assumption that the press is free — the media plays such an important roll
for the impact of the work of an Ombudsman. This requires a good deal of
transparency in the processes to be used in the office. The Swedish media take a great
interest in the activities of the Ombudsmen. Reports of the Ombudsmen containing
criticism of the public authorities are often published in the newspapers and other
media. All reports by the Ombudsmen are open to the public and the same is true also
about most of the complaints and correspondence between the Ombudsmen and the
authorities that are being investigated.
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All in all the Swedish experience proves that the Ombudsman can play an invaluable
role in the defense of the rights of the individual in a system of government that
recognizes the principle of the rule of law and the fundamental rights of the
individuals. Even though the Ombudsman Institution never can replace such regular
legal institutions as the courts or the public prosecutors it can be an indispensable
complement to them.
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INDIRECT MEANS OF
INFLUENCE OF THE MEDIATOR

INSTITUTIONS

ENSOR
DEL PUEBLO

2

Introduction

71 The principle of publicity is a feature of
parliamentary systems.

7 The Ombudsman has to keep in mind the

principle of publicity in its performance.

DEFENSOR
DEL PUEBLO
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Relations with the Parliament 1

7 The Ombudsman informs the Parliament of the action that
it takes.

7 Inside the Spanish Parliament, there is a Joint Congress-
Senate Committee.

7 Individual senators and deputies may request the
intervention of the Ombudsman.

[’,, .

DEL PUEBLO

Relations with the Parliament 2

7 The Ombudsman gives account to the Parliament with the

annual and the special reports.

7 Absolute need for financial autonomy of the Ombudsman.

[’,, .

DEL PUEBLO
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Relations with the mass media

The mass media play a necessary and irreplaceable role.

Inside the Ombudsman, creating specialized structures to

interact with the media: press office.

Using the best way to reach the citizens: recognizing what

issues are the concern of citizens.

Using appropiate advertising mechanism: interviews, press

releases, web page.

BLO

Other means of publishing the

Ombudsman activities

2 Special delivery of reports.

7 Cooperation activities with professional Institutions and

Universities.

7 Presence of the Ombudsman in meetings, conferences

and workshops.

2 Diffusion developed by the Information Service of the

Ombudsman’s office.

DEL PUEBLO
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Role of the NPM

71 The Spanish Ombudsman has been appointed NPM in 2009.

7 The Mechanism tries to prevent torture and others form of

mistreatment.

71 Regular inspection visits to places where people are deprived of
liberty: inmates, detainees, juvenile internees, patients of secure

psychiatric hospitals, foreign nationals.

7 A preventive approach promote awareness in citizens and

DEFENSOR
DEL PUEBLO

society.

Thank you for your attention.

INDIRECT MEANS OF
INFLUENCE OF THE MEDIATOR
AND OMBUDSMAN

INSTITUTIONS

DEFENSOR
DEL PUEBLO
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THE ROLE OF NATIONAL INSTITUTIONS
IN IMPLEMENTING HUMAN RIGHTS

Roel Fernhout?

1. INTRODUCTION

In 2004 and 2005 | have been closely involved as National ombudsman? in a joint
initiative of the Netherlands Institute of Human Rights (SIM) of Utrecht University,
the Dutch Data Protection Authority (DPA), the Equal Treatment Commission (ETC)
and the National ombudsman establishing a National Institute for Human Rights.® The
Netherlands does traditionally pioneering work concerning the promotion and
protection of human rights. The Netherlands is always very outspoken about what
others must do to make an end to violations of human rights and to improve the
compliance with these rights. We do not hesitate to indicate that all countries have the
obligation to establish a National Institute for Human Rights and the Netherlands are
even prepared to co-finance such Institutes. But how have we regulated it itself? And
then it attracts attention that the Netherlands is one of the countries in which until
recently a National Institute for Human Rights was lacking. That was considered
more and more, internationally and nationally, as a deficiency. It undermined the
authority and the credibility of the Netherlands as a champion of human rights. Only
due to the initiative of the above mentioned institutions this fall an Act came into
force establishing a National Institute for Human Rights, which starts its operations in
January 2012.

First of all this contribution traces briefly the international developments concerning
national human rights institutes. Secondly, it discusses the Paris Principles and thirdly
it outlines the bottlenecks and gaps caused by the fact that a national human rights
institute is lacking. After a short orientation on some human rights institutes abroad,
the constituting elements of a national human rights institute are discussed and the
tasks such an institute should fulfil, next and complementary to the already existing
human rights organisations and ombudsman institute. In a case study the added value
of a national human rights institute to the work of the Ombudsman is elaborated.

2. INTERNATIONAL DEVELOPMENTS

! Professor of migration law and legal protection, Radboud University Nijmegen, the Netherlands.
2 Roel Fernhout served as National ombudsman of the Netherlands from 1999 till 2005.

® See: Mensenrechten in Nederland: De daad bij het woord. Advies inzake de oprichting van een
Nederlands Nationaal Instituut voor de Rechten van de Mens (NIRM), september 2005.
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Already during the second meeting of the Economic and Social Council (ECOSOC)
in 1946 it was decided to invite the Member States of the UN to establish or designate
a body in the form of information groups or local human rights committees which
could act as intermediary for the UN-Commission for human rights.* These groups or
committees could also play an important role in the implementation and monitoring of
compliance with the international human rights instruments within the national legal
order. It nevertheless took until 1991 before, during the First International Workshop
on National Institutions for the Promotion and Protection or Human Rights, held in
Paris, agreement was reached concerning the roles and competences of a human rights
institute. The principles adopted in Paris, usually called the Paris Principles, have
been officially accepted two years later by the General Assembly of the UN.”

The period from 1946 to 1991 was marked by a growing number of new international
treaties on human rights. An important issue for the UN was the way the new human
rights standards could be implemented at a national level as effectively as possible.
During this period there was no clear profile of a national human rights institution.
Perceptions of national institutions at the time varied from a local body entirely in the
service of the UN Human Rights Commission® to a body specialized in specific
complaints on human rights, for example complaints on race discrimination.” The
need to clarify the structure and mandate of national institutions was high.® With the
coming into force of the Paris Principles came an end to all the confusion.

3. PARIS PRINICIPLES

In accordance with the Paris Principles a human rights institute is an independent
body based on a constitutional or legislative text in order to contribute to the
promotion and the protection of the human rights within the national legal order. At
the same time the powers of a human rights institute are not limited to the national
sphere alone.

A sound definition of a human rights institute does not exist. Whether an institution
qualifies as human rights institute must be determined by its mandate and structure.
The emphasis lies thereby on a mandate as broad as possible with competences
concerning advice, monitoring, international cooperation, and education, research,
information and training. A human rights institute may be authorized to hear and
consider complaints and to support victims of human rights violations.

In order to fulfil these tasks properly a human rights institute has to meet high
standards of expertise and independence. Its independence should preferably be
legally regulated, which includes the competence to consider freely any question
falling within the framework of its operations. Its regulation contains an official
appointment and dismissal procedure of its members/employees and guarantees for
financial independence. It is characterized by a pluralist representation and
composition and has unlimited access to all required data. It maintains good contacts

* ECOSOC Resolution 2/9 of 21 June 1946.

> Resolution 48/134 of the General Assembly of the United Nation of 20 December 1993, annex
(A/RES/48/134): ‘Principles relating to the Status of National Institutions’.

® See the resolution mentioned in footnote 4.

" Article 14 International Convention on the Elimination of All Forms of Racial Discrimination.

& Morten Kjerum, National Human Rights Institutions Implementing Human Rights, Martinus Nijhoff
Publishers 2003, p. 6.
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and relations with other relevant organisations (ombudsmen, mediators) while
retaining its independence.’

The international documents are not explicit on these relationships between a human
rights institute and other human rights organisations. All kinds of (institutional)
cooperation are possible. The emphasis lies on the roles and powers of a human rights
institute, a good constitutional or legislative basis and guarantees for (financial)
independence of the institute.

It is up to the national governments to decide on the most suitable structure for a
human rights institute taking into account the aforementioned requirements and the
national legal and administrative culture.'® In many instances the Ombudsman serves
as a human rights institute in the meaning of the Paris Principles.

In 1993, during the Second international workshop on National Institutions for the
Promotion and Protection or Human Rights in Tunis it was decided for to set up an
international Coordination Committee of National Institutions (ICC). This committee
acts as a steering committee for the network of national human rights institutions,
which meet the Paris Principles, coordinates their contacts with the office of the UN
High Commissioner for Human Rights and organises biannually international
conferences of the national institutions. Only institutions set up according to the Paris
Principles are recognized as full member of the network (A-status).'’ They have
voting rights and a preferential right to speak during the conferences'* and only they
have the right to participate in international fora, such as the UN Human Rights
Council.*® For granting of the A-status the Accreditation Committee pays in particular
attention to the following elements of the Paris Principles. A national human rights
institute should have an as broad a mandate as possible embedded in a public
regulation. It is competent to advice government and parliament independently and
has the capacity to contribute to the country reports to submit to the UN. There are
explicit safeguards for organisational and financial independence and a broad and
representative input from the civil society is guaranteed. In short, a national institute
should have such a public standing that it is able to held government responsible.

After 1993 the number of national human rights institutes considerably increased. The
UN is still closely involved in the establishment and monitoring of national human
rights institutes, while these institutes play an important role “in ensuring respect for
and the effective implementation of human rights standards at the national level”. In
1990 there were only eight countries with a national human rights institute,
meanwhile there are worldwide about 120 countries where a national institute has

® The conditions are elaborated in: National Human Rights Institutions. A Handbook on the
Establishment and Strengthening of National Institutions for the Promotion and the Protection of
Humans Rights, Geneva, UN Centre for Human Rights 1995.

10 “It is the prerogative of each State to choose, for the establishment of a national institution, the legal
framework that is best suited to its particular needs and circumstances to ensure that human rights are
promoted and protected at the national level in accordance with international human rights standards”
Resolution 2005/74 of the UN Commission for Human Rights concerning ‘National institutions for the
promotion and protection of human rights’ (20 April 2002).

1 ICC (204), Rules of Procedure for the ICC Sub-Committee on Accreditation.

12 Article 38 of the ICC (2008) Statute and Article 5 of the ICC (2002) Rules of Procedure of
International Conferences of National Institutions for the Promotion and Protection of Human Rights.
3 Rule 7 (b) of the Human Rights Council (2007) Resolution 5/1, Institution-building of the United
Nations Human Rights Council, Annex, part VI (rules of Procedure).

" Report of the Secretary General, Effective functioning of human rights mechanisms: national
institutions and regional arrangements, E/CN.4/2005/107 (19 January 2005).
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been established. Only half of them (x 60) fully meet the criteria of the Paris
Principles.’® To mention in the context of the Association of Mediterranean
Ombudsmen; in Africa: Egypt and Morocco; in Asia: Palestine and in Europe:
Albania, Bosnia Herzegovina, France, Greece, Portugal and Spain have a human
rights institute according to the Paris Principles. In Albania, Bosnia Herzegovina,
Spain and Portugal the A-status is granted to the Ombudsman. In the remaining 16 (!)
AOM countries an A-status human rights institute is still lacking. Still some work has
to be done!

Also outside the UN numerous initiatives have been taken with a view to establish
independent human rights institutes. To mention within the Council of Europe a
Recommendation and a Resolutions from 1997 of the Committee of Ministers
concerning respectively the “establishment of independent national institutions for the
promotion and protection or human rights”16 and “their mutual cooperation and
cooperation with the Council of Europe”.'” Furthermore, the Council of Europe has
appointed in 1999 a Commissioner for Human Rights®, who since 2000 has brought
together the national human rights institutes biannually at round table conferences.
Also the European Union is more and more concerned with human rights. The
establishment of an EU Agency for Fundamental Rights*® assumes the existence in all
Member States of independent human rights institutes.”> Hence European Parliament
has requested in 2005 the Member States, which had not yet established a human
rights institute: "to take steps to this end and to provide the national committees and
institutes with adequate financial resources, bearing in mind, inter alia, that one or the
functions or those bodies is to review governments' human rights policies to prevent
shortcomings and suggest improvements, since efficiency lies in prevention and not
only in solving problems".?

4. BOTTLENECKS AND GAPS
What are the bottlenecks and gaps caused by the fact that a national human rights

institute is lacking? Even when considering that already existing governmental and
non-governmental human rights organisations fulfil tasks which lay in the area of a

15 See for the up-to-date information: www.nhri.ohchr.org

Recommendation R(97)14 of the Committee of Ministers concerning ‘the establishment of
independent national institutions for the promotion and protection of human rights” (30 September
1997).
7 Resolution Res(97)11 of the Committee of Ministers concerning ‘co-operation between member
states’ national institutions for the promotion and protection of human rights, and between them and
the Council of Europe’(30 September 1997).
8 Resolution Res(99)50 of the Committee of Ministers concerning ‘the Council of Europe
Commissioner of Human Rights’ (7 September 1999).
9 Council Regulation (EC) 168/2007 of 15 February 2005 ‘establishing an European Union Agency
for Fundamental Rights’ which came into force 1 March 2007. The Agency became operational by the
same date.
20 See Article 8(2) of Regulation 168/2007: “To help it carry out its tasks, the Agency shall cooperate
with:
(a) governmental organisations and public bodies competent in the field of fundamental rights in the
Member States, including national human rights institutions, ...”.
2l European Parliament Resolution A6-0144/2005 ‘on promotion and protection of fundamental
rights: the role of national and European institutions, including the Fundamental Rights Agency’
(2005/2007(INI)), adopted 26 May 2005.
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national human rights institute nevertheless still the following gaps and bottlenecks do
exist. Without a national human rights institute an organisation which examines
human rights as a whole and in their mutual relationship is lacking. Also a generally
known and approachable desk does not exist where citizens and organisations can
submit their questions concerning human rights. Without a national human rights
institute the availability of general information to the public concerning human rights
is limited, in particular on schools. A central point is lacking where human rights
information can be submitted and exchanged among the different human rights
organisations. The same is true with regard to the non existence of one central point in
the country where plans and initiatives of the relevant organisations can be
coordinated and where expertise can be shared. A broadly oriented institution is not
available which can monitor the practice of human rights in the country concerned in
full scope and is competent to report about these practice or is able to refer a foreign
institution to its most relevant and competent counterpart. And finally, when an A-
status national human rights institute does not exist the voice of the country concerned
in the relevant international organisations is weak, if audible at all. Only, national
institutes with A-status accreditation have voting rights and a preferential right to
speak during the conferences of the network of national human rights institutions and
only they have the right to participate in international fora, such as the UN Human
Rights Council.?

The establishment of a national human rights institute must solve these problems, or
at least helps to solve them. The many gaps prove that the argument is invalid that a
specific country does not need a National Institute while there are already so many
governmental and non governmental organisations involved in human rights. The
governmental organisations often deal with only one aspect of the broad human rights
spectrum: equal treatment, privacy and data protection etc. How important for the
cause of human rights the non-governmental organisations may be, they as such lack
the legal position, the financial basis, the continuity (mainly volunteers) and the
orientation (limited scope) to meet the requirements of the Paris Principles.

5. FOREIGN EXPERIENCES
To mention for your orientation some examples of human rights institutions:

First of all the Danish Institute for Human Rights.® The institute fulfils activities in
the field of research, analysis, information, training and documentation. It has only a
limited task with regard to complaint handling (complaints concerning race and ethnic
origin only). The institute may therefore be characterised as a human rights centre
with a broad orientation.

The legal basis has been embedded in a separate Statute which came into force from 1
January 2003. Before, a decision of the Danish Parliament of 7 May 1987 constituted
the legal basis of the Institute. The independence of the institute is guaranteed by its
status of autonomous governmental body and its financing through a budget
determined by parliament.

22 3ee above footnotes 12 and 13.
2 www.humanrights.dk
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The institute has been linked to the Ministry of Foreign Affairs. Since 2003 the
institute constitutes a department of the Danish centre for international study and
human rights.** Between the institute and the Ministry a framework agreement exists
concerning projects abroad. The institute is financed for 95% by the government. The
institute has 70 employees.

The German Institute for Human Rights®® has also a wide mandate concerning the
protection and promotion of human rights. Besides it is involved in information and
documentation, scientific research and advice. The institute has no competences in the
field of complaint handling. The institute is established according to civil law, but
based on a decision of the German Parliament (Bundestag) of 7 December 2000. The
institute is politically independent of the government and there are no links with any
political institution. It is financed by three Ministries (Justice, Foreign Affairs and
Economic Development and Cooperation). The institute has 9 employees.

The Norwegian Centre for Human Rights® has originally a strong scientific
orientation but developed gradually more and more into a broadly oriented centre for
human rights, which is also engaged with education, information and referring
complainants. The centre itself has no tasks concerning complaint handling. The legal
basis is a Royal Decree of 21 September 2001. The centre is situated as a department
of the Law Faculty of the University of Oslo, but is otherwise independent of this
university. The centre is financed by the university and by the government. It employs
approximately 75 people.

Finally, the Polish Commissioner for Civil Rights.”’ The name indicates an
ombudsman like institute although its tasks are not limited to complaint handling
alone. Based on its explicit human rights mandate it is also engaged with research
concerning human rights violations and it analyses statutes and bills on compatibility
with human rights (and the Polish Constitution). Its independence has been
guaranteed in the Constitution. The institution is financed directly from the State
budget. The ombudsman has been linked to parliament. The office of the ombudsman
has 260 employees.

The inventory of these institutes shows that there exist, besides similarities,
considerable differences. The similarities concern above all the broad mandate and the
guarantees for independence. The differences have to do with the size of the institutes,
how they are regulated (according to civil or public law) and how they are embedded
in society (their relationships with the legislator, the administration or the academic
world). None of the examined institutes complies in every respect with the Paris
Principles. Nevertheless, all the aforementioned institutes were granted A-status and
the full membership of the United Nations Group or National Human Rights
Institutions.

6. TASKS

24
25
26
27

www.dcism.dk
www.institut-fuer-menschenrechte.de
www.humanrights.uio.no
www.rpo.gov.pl

111



Against the background of the Paris Principles and the responsibilities and tasks of the
above mentioned foreign institutes the design for a National Human Rights Institute
includes the following tasks.

First of all tasks are foreseen with regard to civil society organisations, such as
information in general (in particular for schools and relevant professionals) and
information concerning pending procedures in New York, Geneva, Strasbourg or
Luxembourg. Furthermore, the institute will inform the public about existing
complaint procedures and refer complaints to the competent bodies.

A second group of tasks concerns the government and governmental organisations
such as advice to government and parliament and advice to regional and local
authorities.

Tasks with regard to human rights organisations include contributions to NGO’s and
the government concerning the relevant country reports for the existing Treaty
Bodies, the strengthening of the international representation and the support of human
rights organisations in their role as ‘amicus curiae’ and the supply of information to
the national courts.

With regard to foreign human rights organisations and governments the institute
functions as a central contact point, in European countries in particular for the EU
Agency for Fundamental Rights and the Human Rights Commissioner of the Council
of Europe. More in general the institute plays an important role in supporting the
promotion of compliance with human rights worldwide.

And finally, to fulfil the above mentioned external tasks the institute develops
internally a adequate system for documentation and knowledge management
(including a well functioning and accessible website).

The Institute is complementary to the existing human rights organisations. A National
Human Rights Institute takes the initiative, facilitates and where necessary
coordinates. It acts only on its own behalf if such actions have surplus value.
Investment in cooperation has therefore priority.

7. NATIONAL INSTITUTE AND OMBUDSMAN

To conclude from my background as National ombudsman: what would the
establishment of a national human rights institute mean for the ombudsman and his
investigations? First of all the institute may refer complaining citizens to the
Ombudsman as far as the Ombudsman is the competent body to handle the complaint
(in the public sector only). But | see a more far reaching implication. Particularly in
its monitoring function the institute will follow closely the concluding observations of
the supervisory Treaty Bodies concerning the country reports and it will consider
which points need to be addressed in the national context and by whom? One of the
responses could be an investigation of the Ombudsman on his own initiative. From
own experience | know how effective such an investigation can be in order to address
the concerns expressed by the Treaty Bodies.

For instance, in it its concluding observations published in 1998, the Committee on
Economic, Social and Cultural Rights stated its concerns about the living conditions

112



of asylum seekers in some reception centres in the Netherlands.?® Inspired by the
Committee the National ombudsman carried out an investigation on his own initiative
on this subject in 2000 and 2001. In the report which was published in 2001, the
Ombudsman came to the same conclusions as the Committee.”® Indeed, the National
ombudsman had a long list of recommendations which needed to be acted upon in
order to make the living conditions humane and acceptable. In the long run all the
recommendation were implemented.

Another example concerns the concluding observations of the Committee on the
Rights of the Child of February 2004 in which the Committee concluded that juvenile
offenders, in the Netherlands, are sometimes detained with children institutionalized
for behavioural problems only and recommended to avoid the combined detention of
these children with juvenile offenders.*® Based on these conclusions the National
ombudsman started an investigation on his own initiative and issued a report in
November 2004.3* The Ombudsman found out that in 2003, about 150 children with
behavioural problems were detained with juvenile offenders for on average 132 days!
His recommendations to bring this situation to an end will be implemented by the
construction of new separate institutions for children with behavioural problems.

So far the concluding observations of the Treaty Bodies have only incidentally played
a role in the work of the National ombudsman. An overarching role of a National
Institute for Human Rights in this respect may add considerably to a more systematic
approach of the concluding observations and to the analysis in which concrete cases
an investigation of the National ombudsman or - complementary - the National
Institute may be an adequate response to these observations.

It is in particular from these experiences that | strongly support the establishment of a
National Human Rights Institute in accordance with the Paris Principles, as a distinct
institute or as an Ombudsman or mediator with a broad mandate in all countries which
has not implemented the Paris Principles yet.

0-0O-0

28 Concluding observations of the Committee on Economic, Social and Cultural Rights : Netherlands.
16/06/98. E/C.12/1/Add.25, par. 18.

% Report 2001/081 (see www.nationaleombudsman.nl)

% CRC/C/15/Add.227.

%1 Report 2004/460.
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CENTER FOR TRAINING AND EXCHANGE ON MEDIATION

SECOND TRAINING SESSION FOR THE OMBUDSMEN COLLABORATORS,
MEMBERS OF THE AOM

Rabat, 13"-14" -15" December 2011

“The Powers of the Mediator and the Ombudsman in the Defence of

Human Rights”

According to the Athens resolution adopted during the Third Meeting of the
Association of Mediterranean Ombudsman in December 2009, and to the 2011
working plan of the association in the field of training, this Second AOM Training
Session was organized in collaboration between the Association and the Moroccan
Institution of the Mediator about the “Powers of the Mediator and Ombudsman in the
Defence of Human Rights” at the Association’s Training Center in Rabat. This
session gathered 31 participants and experts from Jordan, Israel, the Palestinian
Authority, Lebanon, Georgia, Slovenia, France, Morocco, Spain, Malta, Denmark,
The Netherlands, and Sweden. An expert from the European Ombudsman was also

present, as well as an observer from the Venice Commission (Council of Europe).

During the opening session, Mr. Abdelaziz Benzakour, President of the AOM and
President of the Mediator Institution of the Kingdom of Morocco welcomed all the
participants and expressed his gratitude for the support of the International
Ombudsman Institute (IOI) and the Venice Commission (Council of Europe) as well
as all the experts for their input in this training. He stressed the importance of this
training session to upgrade Ombudsman institutions and provide them with highly
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qualified competences in the field of Human Rights protection and the need to draw

attention to their roles in the defence of the rights of citizens besides the NHRISs.

The general setting and the objectives of the training session were presented by Ms.
Fatima Kerrich, Head of the Communication, Cooperation and Training Section at the
Mediator Institution of the Kingdom of Morocco, where she explained the reasons
behind the choice of the theme of this training session as well as its main objective,
being the exchange of good practices and know-how between the participants.
Moreover, she mentioned the UN resolution on the role of the Ombudsman
institutions that support both the creation and the upgrading process of Ombudsman

institutions.

Five modules were presented by different experts.

First Module: “The Role of Ombudsman Institutions in the Defence of Human

Rights Compared with National Institutions of Human Rights” presented by two

experts

Ms. Carmen Marin, Advisor of Security and Justice Area, People’ Defender of Spain.
& Professor Driss Belmahi, Advisor at the Mediator Institution of the Kingdom of

Morocco.

According to Ms Carmen Marin, National Human Rights Institutions are a hybrid
category and include different varieties

Basic or classic model: Where the Ombudsman is assigned with extensive powers of
examination for the investigation of cases. He has a power of recommendation but no
coercion power.

Rule of law model: The Ombudsman is provided with additional measures of control
to protect the legality of the Administration in general.

Human rights model: The Ombudsman is assigned with specific measures of
control, and specifically serves the observance of Human Rights and fundamental

freedoms.
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Similarly, she looked into the Paris Principles, while claiming that they are considered
as benchmark against which National Human Rights Institutions are measured, but

not many NHRI’s completely comply with it, and are not really up to date.

In his presentation entitled “the powers of the Ombudsmen and Mediators in the field

of Human Rights”, Professor Belmahi tackled the topic while focusing on four axes:

In the first axe, he looked into the historical context of the creation of the institutions,
characterized by the existence of these bodies in the core of the problematic of
democracy through contributing to settling disputes about power (ex: Sweden), to
setting up the democratic transition (cases of Spain, Portugal, Latin America and
Europe), or to consolidating democracy (as it is the case in France, Canada and the
UK...)

In the second axe, the speaker discussed the contribution of mediation institutions in
strengthening the rule of law, namely through consolidating this principle and the
Justice and Equity principle, in addition to fostering good governance and insuring the
human dignity.

Concerning the third axe, the speaker noted that these institutions contribute to
establishing a relationship between the citizen and the administration based on trust,
the culture of dialogue and transparency.

Pr. Belmahi also maintained that the fact that mediation and Ombudsman institutions
belong to the bodies entitled to monitor the acts of the public institutions, qualifies
them to follow up and present recommendations in the field of Human Rights

protection while observing the law by the State’s institutions.

Debate:

During the discussion, the participants referred to the existence of a relationship based
on cooperation, exchange and consultation between the NHRI’s and mediation and
Ombudsman institutions.

They also noted the dialectic relationship between democracy or democratic transition
and the emergence of the institutions of mediation and Ombudsman.

On the other hand, the participants proposed working on the unification of the norms

of the institutions of mediation and Ombudsman in order to guarantee their efficiency;
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nonetheless, they stressed the necessity of observing the cultural specificity of each
country.

Furthermore, the participants agreed upon exchanging, via the website of the
association, experiences regarding the issues that were successfully dealt with in order

to be taken as a reference.

Second Module : “Means of Intervention at the Disposal of the Institutions of

Ombudsmen with the Administrations” presented by two experts

Ms. Raluca Trasca, lawyer at the European Ombudsman Institution and Mr. El
Idrissi Mohamed, Head of the Reception and Mail Registration Unit, Mediator
Institution, Morocco;

In her intervention, Ms. Raluca Trasca presented the European Ombudsman
experience explaining his power to carry out inquiries into maladministration in the
activities of the Union's institutions, bodies, offices, and agencies, with the exception
of the Court of Justice when acting in its judicial role. She explained how he can act
either on his own initiative or in response to complaints, and is completely
independent in the exercise of his duties.

She also noted how the European Ombudsman's interactions with the EU
administration take place in two ways: (1) through his reactive role, which is
exercised mostly through handling complaints brought to his attention, but also
encompasses (2) a proactive role, which aims at promoting a culture of service and
encourages dialogue with the EU institutions, whilst, at the same time, reaching out to
citizens and civil society.

Mr. Idrissi, on the other hand, provided a definition of the mediation institutions, and
highlighted the basis of their communicative role which lies in examining the
complaints loaded by the citizens and intervening to the administrations using the
different tools provided by the legislator, in such a way as to encourage these
institutions to improve their methods of treatment of the citizens, in addition to using
the proposal power in order to reform the administrative system.

In this regard, he mentioned the means of intervention granted to the Mediator
Institution of the Kingdom of Morocco, which overlap with the experiences of the

majority of the mediation institutions, namely through own-initiative intervention,
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friendly and reconciliatory intervention, and addressing a cautionary note to the
administration concerned.

These means also include carrying out research and investigation, the possibility to
issue recommendations, to set up special and regional delegates, and to create

permanent coordination and follow up committees.

Debate:

During the discussion, the participants stressed the necessity for countries to have a
law that regulates the right to access information, especially administrative data, and
the importance of adopting a proactive approach in dealing with the issues that may
arise at the level of the relationship between the citizen and the administration, while
focusing on the necessity of setting up an ethical code of good administrative conduct,

as it is the case for the European Ombudsman.

Third Module: “Direct Means of Influence of the Mediatorand Ombudsman

Institutions” presented by three experts.

The first expert Ms Marianne von der Esch, Head of International Division at the
Parliamentary Ombudsmen of Sweden started her presentation by giving a historical
background of the Swedish Parliamentary Ombudsmen. She mentioned the different
means of influence of the Swedish Ombudsmen stating that the right to prosecute
officials who have violated the law in their official capacity constitutes the strongest
tool vested in the Swedish Institution, but it is not often used. Among other means
mentioned and probably more used are:

- The power to admonish or criticize negligent officials;

- The possibility to initiate disciplinary proceedings;

- The right to take a case to the court, if the Ombudsman in charge of the case is
not satisfied with the decision of the authority concerned:;

- The right to suggest amendments of the law;

- The annual report;

- The recommendations of the National Preventive Mechanism (NPM);

- A positive relation with the media to provide the public with correct

information about the Ombudsman institution.
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The Swedish experience proves that an Ombudsman can play a valuable role in the
defence of the rights of the individual in a system of government that recognizes the

principle of the rule of law and the fundamental rights of the individuals.

The second expert Ms. Lucy Bonello, Senior Investigating Officer at the
Parliamentary Ombudsman of Malta started her presentation by highlighting the role
of the Ombudsman as a defender of the fundamental rights of citizens both in the
established and new democracies through his intervention on both national and
international levels. She also mentioned that the Ombudsman of Malta has no clear
Human Rights mandate, but the right to good administration has found its way into
the Public Administration Act.

She added how the Ombudsman has compiled “Guidelines for Good Governance”,
stating the important points which are: to act lawfully, reasonably, fairly and
proportionately, to give citizens a fair deal, to provide open, accessible and
accountable service, to make amends for injustice and to seek continuous

improvement.

In his presentation on the “Direct means of influence of the Mediator and
Ombudsman institutions”, the third expert Mr. Christian Ougaard, Senior
Adviser, Danish Parliamentary Ombudsman explained the different ways an
Ombudsman can exert his influence on the authorities, among them he stated the
influence of the Ombudsman on the thinking and practices of the individual case
handlers working in the public administration in order to contribute to the creation
and the development of good administration standards and practices.

He further pointed out how the Danish Ombudsman has identified existing norms and
standards on which he can build his or her opinions, rather than base them on vague
assessments of e.g. fairness or reasonability. Moreover, the Ombudsman’s views of
administrative norms and good administrative practice should be recognizable and
practical for the authorities and, at the same time, his opinions should offer rules or
guidelines that the individual case handler can relatively easily assess whether he or

she complies with.
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Fourth Module: “Indirect means of Influence of the Mediatorand Ombudsman

Institutions” presented by two experts.

Ms. Carmen Marin, Advisor of Security and Justice Area, at the People’ Defender of
Spain & Ms. Najoua Achergui, Head of the Analysis and Follow up Unit in the

Mediator Institution of the Kingdom of Morocco

In her presentation, the first expert stressed the importance of publicity in the
performance of the work of Ombudsman institutions not only in front of the
Parliament but also in publishing its work using the mass media instruments. She also
stated the annual and special reports that the Ombudsman has to present on its actions
to the parliament every year, as well as other means of making public the

Ombudsman activities, such as:

- Specific delivery of reports in administrative centers, universities, and
colleges.

- Cooperation activities.

- Presence of the Ombudsman in meetings, conferences, and workshops.

- Work of diffusion developed by the Information Office.

Furthermore, she highlighted the absolute need for the financial independence of
Ombudsman institutions regarding the powers of the State in order to ensure its real
independence from the executive power.

Ms. Carmen Marin ended her presentation by recalling that in 2009, the Defensor del
Pueblo was appointed as National preventive mechanism. Since then, he visits places

of deprivation of liberty as a preventive action against torture and maltreatment.

Ms. Achergui tackled the indirect means of influence of the institutions of mediation

and Ombudsman, which she limits in:

1) The parliament: through presenting proposals to amend the unfair laws having
a connection with the rapport between the citizens and the administration to the Head
of the Government who, in his turn, presents a draft law before the parliament, and

also through submitting a summary report of the activities of the institution in a
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plenary session in order to draw the attention of the representatives of the nation to
the existing dysfunctions.

2) Mass media: given that they assist the Mediator Institution regarding the own-
initiative intervention to handle complaints, and are considered as an advertising tool.

3) Conferences and meetings held by these institutions to incite the future

officials to be deeply influenced by the ethics of the public sector.

Debate:
During the discussion, the participants stressed the importance of media as a mean of
pressure and influence on the action of the institutions and the appropriate way to use
it in order to achieve the goals and principles set by the Ombudsman and mediation
institutions, adding that social networking could play a great role in this respect.

Some of the participants mentioned other means of influence such as the membership
of the Mediator in certain countries in the NHRI’s and the national bodies for integrity
and good governance (case of Morocco) or in committees within the legislative bodies

(case of Spain).

Fifth module: “The Role of the Mediator and Ombudsman in the Application of

the United Nations Resolution n°® 65/207” presented by:

Ms. Fatima Kerrich, Head of the Communication, Cooperation and Training Section
at the Mediator Institution of the Kingdom of Morocco.
Mr. Roel Fernhout, Former Dutch Ombudsman, The Netherlands.

Ms. Kerrich focused in her presentation on the role of three main axes, namely the

following:

The basic references for the protection and promotion of Human Rights, and the
different international tools in this field, including charters, conventions, and
investigation and follow up mechanisms.

The orientation of the attention in Human Rights, where she referred to the

international and the national contexts that played an important role in raising
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awareness of the importance of Human Rights, and consequently increasing the
interest in their protection and promotion.

The Moroccan initiative to promote Human Rights, through presenting the above-
mentioned UN Resolution.

In his presentation, Roel Fernhout, Former Dutch Ombudsman, explained that in
accordance with the Paris Principles, a human rights institute is an independent body
based on a constitutional or legislative text in order to contribute to the promotion and
the protection of the human rights within the national legal order.

He added that a human rights institute has to meet high standards of expertise and
independence and it may be authorized to hear and consider complaints and to support
victims of human rights violations.

Moreover, an international Coordination Committee of national institutions (ICC) was
created in 1993 to act as a steering committee for the network of NHRIs, which meet

the Paris Principles.

Mr. Roel Fernhout emphasized the importance of the existence of NHRIs in order for
citizens to have an office where they can submit their questions concerning human
rights, and a broadly-oriented institution that can monitor the practice of human rights
in full scope.

Debate:

During the discussion, the participants stressed the importance of implementing the
UN Resolution and creating international mechanisms in the field of Mediation and
Ombudsman, as it is the case for international bodies for the protection and defense of
Human Rights.

They also noted that Ombudsman Institutions may give their views and proposals
concerning the periodic reports in the field of Human Rights (For instance: Universal
Periodic Review) and calling for the creation of Ombudsman and Mediation
institutions that adhere to Paris Principles.

On the other hand, they mentioned that there is a complementary role between
Mediation and Ombudsman institutions and their counterparts working in the defense

of Human Rights, although the first category is vested with enlarged powers.
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